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CITY OF MARATHON, FLORIDA 
RESOLUTION 2004-01 1 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIDA, AUTHORIZING THE CITY MANAGER TO 
ENTER INTO AN AGREEMENT WITH MGT OF AMERICA, INC., IN AN 
AMOUNT NOT TO EXCEED $63,950, TO BE REIMBURSED BY THE 
FLORIDA KEYS AQUEDUCT AUTHORITY, FOR COMMUNITY 
OUTREACH SERVICES CONCERNING WASTEWATER EFFORTS IN 
THE CITY 

WHEREAS, the City of Marathon, Florida (the "City") wishes to enter into an agreement 
with MGT of America, Inc., (the "Consultant") in the amount not to exceed $63,950 for community 
outreach services concerning wastewater efforts in the City; and 

WHEREAS, the Florida Keys Aqueduct Authority will reimburse the City the funds 
expended for these services; and 

WHEREAS, the City is "piggy backing" on an existing State of Florida contract in procuring 
the Consultant's services and, therefore, exempt fiom the competitive bidding requirements in the 
City's Policies and Procedures for City Employees and Officials Regarding Purchasing (the 
"Purchasing Procedures"). 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF MARATHON, FLORIDA THAT: 

Section 1. The professional services agreement between the City of Marathon and MGT 
of America, Inc. in an amount not to exceed $63,950, for community outreach services, a copy of 
which is attached as Exhibit "A," together with such non-material changes as may be acceptable to 
the City Manager and approved as to form and legality by the City Attorney, is approved. This 
agreement is exempt form the City's Purchasing Procedures. 

Section 2. This resolution shall take effect immediately upon its adoption. 

PASSED AND APPROVED by the City Council of the city of Marathon, Florida, this 27th 
day of January, 2004. 

THE CITY OF MARATHON, FLORIDA 



Randy Mearns, Mayor 

AYES: Bartus, Pinkus, Repetto, W orthington, Meams 
NOES: None 
ABSENT: None 
ABSTAIN: None 

ATTEST: 

(City Seal) V 
APPROVED AS TO FORM AND LEGALITY FOR THE USE AND 
RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY: 



PROFESSIONAL SERVICES AGREEMENT BETWEEN 
THE CITY OF MAFtATHON 

AND 
MGT OF AMERICA 

THIS AGPZIEEMENT is made between MGT of America, a Florida col-poration, 
(hereinafter t l ~ e  ""Coi~sultant"), and the CITY OF MAMTHON, FLBMDA, a Florida 
~iiunicipal corporation, (hereinafter the "'C ty"). 

WHEREAS, the Consultant and City, through ~nutual negotiation, have agreed upon a 
scope of services, schedule, and fee for developing coin~nunity outreacli strategies ancl 
conducting public ii~volvement activities related to the joint F I W C i t y  wastewater project (the 
"Project"); and 

WHEREAS, the City desires to engage the Consultaiit to perfonn the services specifieci 
bellow. 

NOW, THEWEFORE, in coilsideration of the mutual covenants and conditions 
contained herein, the Consultant and the City agree as follows. 

I .  Scope of Services/Deliverables. 

I .  4 The Consultaiit shall furnish professional public relations consulting 
services to tlie City as set forth ill the Scope of Services for the Project as 
specified ill Exhibit "A," attached to this Agreement. 

4.2 The "Scope of Services" includes a Prosect Schedule for the Project whicl-i 
includes a breakdown of tasks, timelii~e and deliverables to the City. 

2. Term/Commencement Date. 

2.1 This Agreenient sliall become effective upon execution by botli parties a~icl 
shall remain in effect tlu-ough July 1, 2004, unless earlier terminated irt 
accordance with Paragraph 8. 

2.2 Consultaiit agrees that time is of the essence aiid Consultant shall 
complete each deliverable for the Project within the timeframes set fortb 
in tlie Project Schedule, unless extended by the City Manager. 

3. Compensation and Payment. 

3.1 The Consullaait shall be conipensaled montlily upon receipt of iiivoice in 
accordance with the Florida Prompt Payment Act. Compensation is not to 
exceed a suin of $63,950.00. 



3.2 The Consultant shall invoice the City upon the completion of each task or- 
deliverable ill accordance witli the Project Schedule or on a ~nonthly basis 
if the Project Schedule does not otl~e~wise specify. 

3.3 If a dispute should occur regarding an invoice sul17mitted, the City 
Manager may withliold payment of the disputed amount and may pay to 
the Consultant the undisputed portioii of tlie invoice. Upon written request 
of the Finance Director, the Consultant shall provide written 
docuinentation to justify the invoice. Any compensation disputes sliall be 
decided by the City Manager whose decision shall be final. 

4. Subconsultants. 

4.1 The Consultant shall be responsible for all payments to any subconsultants 
and shall maintain responsibility for all work related to the Pro~ect. 

4.2 Any subconsultants used on the Project must have the prior written 
approval of the City Manager. 

5 .  City's Responsibilities 

5.1 Funiish to Consultant, at the Consultant's written request, all available 
maps, plans, existing studies, repoi-ts and otlier data pertinent to the 
services to be provided by Coiisulta~~t, in possession of the City. 

5.2 hl-raiige for access to and make all provisions for Colisultant to enter upor1 
real property as required for Coiisultant to perfoim services as may be 
requested in writing by tlie Consultant. 

6. Consultant's Responsibilities 

6.1 The Col~sultant sliall exercise tlie sanie degree of care, skill and diligence: 
in the performance of the Project as is ordinarily provided by a 
professional under similar circumstaiices. 

7. Conflict of Interest. 

7.1 To avoid any conflict of interest or any appearance thereof, Consultan1 
sliall not, for the tenn of this Agreement, represent any private sector 
entities (developers, corporations, real estate investors, etc.), with regard 
to any wastewater issues in the City. 



8. Termination. 

8.1 Tlie City Manager without cause may terminate this Agreement upon 
thirty (30) days written notice to the Consultant, or immediately with 
cause. 

8.2 Upon receipt of the City's writteii notice of termination, Consultant shall 
stop work on the Project unless directed othe~wise by the City Manager. 

8.3 In the event of tenilii~ation by the City, the Consultant shall be paid for all 
work perfoilned up to the date of teimination, pi-ovided that the Consultant 
has first complied witli the provisions of Paragraph 8.4. 

8.4 The Consultant shall transfer all books, records, repoi-ts, working drafts, 
documents, maps, and data pel-taining to the Project to tlne City, in a hard 
copy and electronic ibnllat within 14 days from the date of the written 
notice of temlinatioii or the date of expiration of this Agreement. 

9. Insurance. 

The Consultant shalt secure and illaintaiii throughout the duration of this 
Agreeinelit insurance of such type and in such amounts as required by the Citjr 
Manager. The underwriter of such insmance sl~all be qualified to do business in 
the State of Florida aiid have agents upon whom service of process may be made 
in the State of Florida. If requested by the City Manager, the insurance coverage 
shall be primary insurance wit11 respect to the City, its officials, employees, agents 
aiid voluilteers. Tlie insurance coverages shall include a ininiinum of: 

9.1 Worker's Conipensatioi~ and Eniployer's Liability Insurance. IC 
applicable, coverage to apply for all e~~iployees at minimum statutosy 
limits as required by Florida Law. 

9.2 Coinprel~ensive Auton~obile and Vehicle Liability Insurance. Motor- 
vehicle liability iasurance, including applicable no-fault coverage, with 
limits of liability of not less that $1,000,000 per occurrence, combiiiecZ 
single limit for Bodily Injury Liability and Propel-ty Damage Liability. 
Coverage shall include all owned vehicles, all lion-owned vehicles, and all 
hired vellicles. 

9.3 Coininercial General Liability. If applicable, commercial general liability 
coverage witli limits of liability of not less than $1,000,000 pel- 
occurrence, combined single limit for Bodily Injury Liability and Property 
Danlage Liability. 



9.4 Certificates of Iiisurance sliall be provided to tlie City at the time of 
execution of this Agreement aiid certified copies provided if requested 
Each policy certificate shall be endorsed with a provision that not less than 
thirty (30) calendar days' written notice sliall be provided to the City 
before any policy or coverage is cancelled 01- restricted. 

10. Nondiscrimination. 

10.1 During the ten11 of this Agreement, Consultant shall not discriminate 
against a iy  of its employees or applicants for employment because of their 
race, color, religion, sex, or national origin, a id  to abide by all Federal ancl 
State laws regarding noiidiscriiniiiation 

11, Attorneys Fees and Waiver of Jury Trial. 

1 1.1 In the event of any litigation arising out of this Agreement, the prevailing 
party shall be entitled to recover its attorneys' fees aiid costs, including the 
fees and expenses of any paralegals, law clerks and legal assistants, and 
including fees and expenses charged for representation at both the trial and 
appellate levels. 

11.2 In the event of any litigation arising out of this Agreement, eacli partjr 
hereby knowingly, irrevocably, voluntarily and intelltionally waives its 
right to trial by jury. 

Consultant sliall defend, indemnify, and l~old liannless the City, its 
officers, agents and employees, from and against any aid all demaiids, 
claims, losses, suits, liabilities, causes of action, judgment or damages, 
arising out of, related to, or any way connected witli Consultant's 
performalice or non-performance of any provision of this Agreement 
including, but iiot limited to, liabilities arising fi-oin coiltracts between the 
Coiisultant and tliird parties made pursuant to this Agreement. Consultanf 
shall reimburse tlie City for all its expenses iiicludiiig reasonable attorney? 
fees aiid costs incurred in and about the defense of any such claim or 
investigation and for any judgment or damages arising out of, related to, or. 
in any way connected with Consultant's perfoi-n-tance or non-performance 
of this Agreement. 

12.2 The provislooi~s of this section shall survive tennination of tliis Agreement. 



13. Nokices/A~~thorized Representatives. 

13.1 Any notices required by tliis Agreement shall be in writing and shall bt: 
deemed to have been properly given if transmitted by hand-delivery, by 
registered or certified inail with postage prepaid return receipt requested, 
or by a private postal service, addressed to the parties (or their successors) 
at tlie following addresses: 

For the City: Scott Jaa~lte, City Manager 
City of Marathon, Florida 
10045-55 Overseas Highway 
Marathon, Florida 33050 

For The Consultant: Fred Scanon, Senior Partner 
MGT of America 
502 East 1 lU'Street Suite 300 
Austin, Texas 78701 

14. Governing Law. 

14.1 This Agreement shall be colistrued in accordance with and governed by 
the laws of the State of Florida. Exclusive venue for any litigation arising 
out of this Agreement shall be in Monroe County, Florida, Middle Keys 
Division of the Circuit Court or the Southern District of Florida. 

15. Entire AgreementlModification/Ameudmeut. 

15.1 This writing contains the entire Agreemeiit of the parties and superceder; 
any prior oral or mitten representations. No represeiitatio~is were made or 
relied upon by either party, oilier than those that are expressly set forth 
herein. 

15.2 No agent, employee, or other representative of either party is e~npowered 
to modiijr or amend the terms of this Agreement, unless executed with the 
same formality as this documei~t. 

16. Ownership and Access to Records and Audits. 

16.1 All records, boolts, documents, maps, data, deliverables, papers anti 
financial inforn~atioii (the "Records") that result from the Consultaral: 
providing seivices to tlie City under tliis Agreement shall be the property 
of the City. 



16.2 The City Manager or his designee shall, during the term of this Agreement 
and for a period of tlzree (3) years from the date of termination of this 
Agreement, have access to and the right to examine and audit any Records 
of the Consulta~it iiivolviilg transactions related to this Agreement. 

16.3 The City may cancel tliis Agreeinelit for refusal by the Consultant to allow 
access by the City Manager or his designee to any Records pertaining to 
work perfoiined under this Agreement that are subject to tlie provisioi~s of 
Chapter 1 19, Florida Statutes. 

17.1 This Agreement shall not be assignable by Consultant unless such 
assigilmeiit is first approved by the City Manager. The City is relying 
upon the apparent qualifications and persolla1 expertise of the Consultant, 
and such firm's familiarity witli the City's area, circumstances and desires. 

18. Severabilitv. 

18.1 If any term or provision of this Agreement shall to any extent be held 
invalid or unenforceable, the remainder of this Agreement shall not be 
affected thereby, and each remaining term and provision of this 
Agreement shall be valid and be enforceal3le to the fullest extent pennittetl 
by law. 

19. Independent Contractor. 

19.1 The Consultant and its en~ployees, voluntecrs and agents shall be ant1 
remain iiidepe~ide~~t contractor and not agents or einployees of the City 
witli respect to all of the acts and services perfonned by and under the 
tenns of tliis Agreement. This Agreement shall not in any way be 
coilstrued to create a partnership, associatioil or any other kind of joint 
undertaking, enterprise or venture between the parties. 

20. Com~liance with Laws. 

20.1 The Coiisultant shall comply with all applicable laws, ordinances, rules, 
regulatioiis, a id  lawful orders of public autl~orities relating to the Project. 



21. Waiver 

21.1 Tlie failure of either party to this Agreeinelit to object to or to take 
affirmative action with respect to any conduct of the other which is in 
violation of the tenns of this Agreement shall not be construed as a waiver 
of the violation or breacli, or of any future violatioli, breacli or wrongfui 
conduct. 

22. Survival of Provisions 

22.1 Any tenns or conditions of either this Agreement that require acts beyoncl 
the date of the tenn of the Agreement, shall survive termination of the 
Agreement, shall remain in full force and effect unless and until the terms 
or conditions are conlpleted and shall be fully enforceable by either party. 

23. Prohibition Of Contingency Fees. 

23.1 The Consultant warrants that it lias not employed or retained ally compaiiy 
or person, other than a bona fide employee working solely for the 
Consultant, to solicit or secure tliis Agreement, and that it lias not paid or 
agreed Is pay any person(s), conlpany, corporation, individual or f im,  
other than a bona fide enlployee working solely for the Consultant, any 
fee, coinmissio~i, percentage, gift, or any other coi*~sideration, contingent 
upoii or resultiiig froin the award or making of this Agreemelit. 

24. Counterparts 

24.1 This Agreement inay be executed in several counterparts, each of which 
sliall be deenied an origiilal and such counterparts shall constitute one a~id  
the same instrument. 



IN WITNESS WHEREOF, tlie parties execute this Agreemelit on the respective dates 
under each signature: The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same and by Consultant by and tlwough its Senior Partner , 
whose representative Iias been duly authorized to execute same. 

Attest: CITY OF MARAT 

for legal sufficiency for City 
use only: 

59200 i lfonns professional services 

CONSULTANT P% 

By: 

Date: - 



Exhibit A 

Scope of Services 

PROJECT TIME LINE 

WORM TASK 
MONTHS 

1. Conduct Project Start-up Activities 

2. Develop and implement Communication Plan 

3. Plan, Coordinate, Conduct, and Manage Public Involvement 

4. Develop Critical Issues Report 


