Sponsored by: Puto

CITY OF MARATHON, FLORIDA
RESOLUTION 2008-01

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, AUTHORIZING THE CITY TO ENTER INTO
CONTINUING SERVICE AGREEMENTS WITH WIRE NUTS ELECTRIC,
NEARSHORE ELECTRIC, INC., MARATHON ELECTRICSIGN & LIGHT,
INC,, KELLY & SON ELECTRIC, INC., SUPERIOR ELECTRIC OF THE
FLORIDA KEYS, INC.,, A & M ELECTRIC, INC, ARLINGTON
ELECTRIC SOUTH, INC., UNIVERSAL BEACH SERVICES CORP.,
AQUARIUS SERVICE CORP., DOT PALM LANDSCAPING, INC,
GONZALEZ BROS. LANDSCAPING, INC.,DANA’S AIR CONDITIONING,
INC., MARATHON PLUMBING, INC., GEORGES PLUMBING OF THE
KEYS INC,, KING’S ENTERPRISES OF THE KEYS, INC, RK & S
CONSTRUCTION OF THE FLORIDA KEYS, INC., AND CORAL MARINE
CONSTRUCTION, FOR GENERAL TRADE SERVICES ON AN AS
NEEDED BASIS

WHEREAS, the City published a Request For Qualifications (RFQ) for the purpose to have
under contract various tradesmen for assorted projects within the City ; and

WHEREAS, by entering into these various continuing service agreements for general trade
services will save time and speed the process while still following policies and procedures of the
City’s procurement policy.

WHEREAS, the City’s adopted Purchasing Policies and Procedures allow the City Council
to waive, by majority vote, the procurement procedures requiring competitive bidding if they are
determined impractical and are not otherwise required by law.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MARATHON, FLORIDA, that:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. Council authorizes the City Manager to negotiate and enter into Continuing
Service Agreements with Wire Nuts Electric, Nearshore Electric, Inc., Marathon Electric Sign &
Light, Inc., Kelly & Son Electric, Inc., Superior Electric of the Florida Keys, Inc., A & M Electric,
Inc., Arlington Electric South, Inc., Universal Beach Services Corp., Aquarius Service Corp., Dot
Palm Landscaping, Inc., Gonzalez Bros. Landscaping, Inc., Dana’s Air Conditioning, Inc., Marathon
Plumbing, Inc., Georges Plumbing Of The Keys Inc., King’s Enterprises of the Keys, Inc., RK & S



Construction Of The Florida Keys, Inc., and Coral Marine Construction, For General Trade Services
in substantially the form attached as Exhibit A.

Section 3. The City Council hereby waives the requirement for the City to obtain
competitive bids from vendors other than those referenced in Section 2 for the types of work to be
performed under these continuing services agreements, unless such competitive bids are otherwise
required by law. Notwithstanding the foregoing, any projects contracted as a result of this
Resolution may not exceed the City’s purchasing policy dollar limits. Each vendor hereunder may
only receive up to $50,000 in projects in the aggregate per year under this Resolution.

Section 4. The City Council further directs the City Manager to issue requests for
qualifications annually so as to identify new and/or additional vendors capable of providing general
trade services to the City.

Section 5. This resolution shall take effect immediately upon its adoption.

PASSED AND APPROVED by the City Council of the City of Marathon, Florida, this 8th
day of January, 2008.

THE CITY OF MARATHON, FLOR]DA

VY,

Edward P. Worthington, I\M

AYES: Bull, Cinque, Tempest, Vasil, Worthington
NOES: None
ABSENT: None
ABSTAIN: None

Pl Clazs

Diane Clavier, City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE OF THE
CITY OF MARATHON, FLORIDA ONLY:

v,

Jimmy Morales, City Attorney



CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
NEARSHORE ELECTRIC, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
NEARSHORE ELECTRIC, INC., a Florida corporation, (hereinafter the “Contractor”), and the
CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Nearshore Electric, Inc. (the “Contractor”™) for electrical contractor services by Resolution 2008-
01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of :Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.



2.4

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Pavment.

3.1

3.2

33

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



6.

Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

8.2

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

- Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

83

8.4

8.5

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Jeffery Kirk
Nearshore Electric, Inc..
5680 1* Avenue, Suite 5
Key West FL 33040

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein. C



15.

16.

17.

18.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the

respective dates under each signature:

The City, signing by and through its City Manager,

attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its

same.

Attest:

-~

Diané Clavier, City Clerk

Approved by City Attorney
for legal sufficiency for City

use only:

e

City Att

mey

, whose representative has been duly authorized to execute

CITY OF MARATHON

By: WW

Michael H. Puto, City Manager

Date: / // é/ﬂg/

NEARSHORE ELECTRIC,
By: 07/7/»(/
Date: / (-5 -CF




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
MARATHON ELECTRIC SIGN & LIGHT, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
MARATHON ELECTRIC SIGN &, INC., a Florida corporation, (hereinafter the “Contractor™),
and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the

“City”),

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Marathon Electric Sign & Light, Inc. (the “Contractor”) for electrical contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when

required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may. enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

c. The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e. The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



2.3

24

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

3.2

33

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with

cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shail be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

I1.

8.2

8.3

8.4

85

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and

appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida .
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Randy Mearns
Marathon Electric Sign & Light, Inc.
10690 Aviation Blvd.
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

142 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3 The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes. :

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between

the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same

instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.

Attest: CITY OF MARATHON

Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: T/ ’Y\‘O g

Approved by City Attorney
for legal sufficiency for City
use only:

| e

City Attorney

MARATHON ELECTRIC SIGN & LIGHT, INC.
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
MARATHON PLUMBING, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
MARATHON PLUMBING. INC., a Florida corporation, (hereinafter the “Contractor™), and the
CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Marathon Plumbing, Inc. (the “Contractor”) for plumbing contractor services by Resolution
2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

c.  The Time and Schedule of Performance and Term;
d. The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.



23

24

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Pavment.

3.1

32

33

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



6.

Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

8.2

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

83

8.4

8.5

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Thomas Gilmartin
Marathon Plumbing, Inc.
1361 Overseas Highway, E-7
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1 This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.



I5.

16.

17.

18.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3 The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its . whose representative has been duly authorized to execute
same.

Attest: CITY OF MARATHON

Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: ’ "w

Approved by City Attorney
for legal sufficiency for City

use only: %m\

City Attorney




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
UNIVERSAL BEACH SERVICES, CORP.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
UNIVERSAIL BEACH SERVICES CORP., a Florida corporation, (hereinafter the “Contractor™),
and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the

“City”)_

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Universal Beach Services Corp. (the “Contractor”™) for beach cleaning and maintenance
contractor services by Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

2.4

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Pavment.

3.1

3.2

3.3

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

8.3

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

10.2  In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

11.2

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: John Peart

Universal Beach Services, Corp.
107 Northwest 9th Street
Delray Beach, F1. 33444

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.




15.

16.

17.

18.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,



19.

20.

21.

22.

23.

24,

association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project



Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative bas been duly authorized to execute
same.
Attest: CITY OF MARATHON

Prianus Cloiion Ny 27 =
iane Clavier, City Clerk Michael H. Puto, City Manager

Date: / ’& ’OX

Approved by City Attorney
for legal sufficiency for City
usc only:

) P

City Attorney
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
THE KING’S ENTERPRISES OF THE KEYS, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
THE KING’S ENTERPRISES OF THE KEYS, INC., a Florida corporation, (hereinafter the
“Contractor”), and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation,
(hereinafter the “City”™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
King’s Enterprises of the Keys. Inc. (the “Contractor”) for general contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement™), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

24

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Pavment.

3.1 The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

3.2 The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

33 The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

34 If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1 The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

4.2  Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1 The City shall furnish to Contractor, at the Contractor's written request, all

available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2  The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4  The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

8.3

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’® written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Nick Wielander
The King’s Enterprises of the Keys, Inc.
P.O. Box 500849
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agsreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON

% [AUL Cl@&m By: M%
iane Clavier, City Clerk Michael H. Puto, City Manager

Date: ( ’X ’Og

Approved by City Attorney
for legal sufficiency for City
use only:

[ A

City Attorney

THE KING’S ENTERPRISES OF ?/E KEYS INC.

Date: /2"//2 &//07
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
DOT PALM LANDSCAPING, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
DOT PALM LANDSCAPING, INC., a Florida corporation, (hereinafter the “Contractor”), and
the CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the
“City”)'

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Dot Palm Landscaping, Inc. (the “Contractor”) for landscaping contractor services by Resolution
2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

c.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



2.3

2.4

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Pavment.

3.1

32

3.3

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4  The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

8.3

8.4

85

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable) :

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: John Harrison
Dot Palm Landscaping, Inc.
5200 Overseas Highway
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 Al records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3 The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON

<«

% AU d QALIA By: M%’
iane Clavier, City Clerk Michael H. Pufc, City Manager

Date: ( - X’OY

Approved by City Attorney
for legal sufficiency for City

use only: %'\

City Attorney

DOT PALM LANDSCAPING, INC.

Date: , 2_ 20 O 7
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
CORAL MARINE CONSTRUCTION, L.L.C.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
CORAL MARINE CONSTRUCTION L.L.C.. a Florida company, (hereinafter the
“Contractor”), and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation,
(hereinafter the “City”).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and '

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Coral Marine Construction, L.L..C. (the “Contractor”) for marine contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specitic Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement™), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

2.4

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

3.2

3.3

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

82

83

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Van Beuren / George Steinmetz
Coral Marine Construction, L.L.C.
10610 7™ Avenue Gulf
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

142 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON
Dawe CLawn, 7 =
Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: / - Y’W

Approved by City Attorney
for legal sufficiency for City
use only:

[ P

City Attorney

CORAL MARINE CONSTRUCTION, LLC

/
Date: / %/ 2?/0 ,7
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
AQUARIUS SERVICES, CORP.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
AQUARIUS SERVICES CORP., a Florida corporation, (hereinafter the “Contractor”), and the
CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City”).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Aquarius_Services, Corp. (the “Contractor”) for irrigation contractor services by Resolution
2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsgction
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement™), a copy of
which is attached and incorporated into this Agreement as Exhibit “A™.
Each supplemental agreement for a Specitic Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

22

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.



23

2.4

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

3.2

33

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis '

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



6.

Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

8.2

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

83

8.4

85

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2 The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Brian Fenech
Aquarius Services, Corp.
P.O. Box 629
Long Key, FL. 33001

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.



15.

16.

17.

18.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON
Prane. Clawas W 27 5
Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: I '8’0 Y

Approved by City Attorney
for legal sufficiency for City
use only:

) A

City Attorney

e,

Date: / ;7/ 20/ 05

AQUARIUS SERVICES




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
GEORGE’S PLUMBING OF THE KEYS, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
GEORGE’S PLUMBING OF THE KEYS, INC., a Florida corporation, (hereinafter the
“Contractor”), and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation,
(hereinafter the “City™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
George’s Plumbing of the Keys, Inc. (the “Contractor”) for plumbing contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of ~ Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

c.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

24

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

32

3.3

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

8.3

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of lability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys” fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: George Dulanski
George’s Plumbing Of T he Keys, Inc.
P.O. Box 501065
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

142 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.

Attest: CITY OF MARATHON

Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: ,—-g’o V

Approved by City Attorney
for legal sufficiency for City
use only:

) P

City Attorney

GEORGE’S PLUMBING OF THE KEYS, INC.

{ ‘/ : ' po ‘ PR
By;//él/ﬁ (A u(/}f/ﬁ/g e V/D g %@‘/@W

bate: £0/20/2067
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
DANA’S AIR CONDITIONING, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
DANA’S AIR CONDITIONING, INC., a Florida corporation, (hereinafter the “Contractor”),
and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the

“City”).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Dana’s Air Conditioning, Inc. (the “Contractor”) for mechanical contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



request for demolition or repair services from the City, unless extended in
writing by the City Manager.

23 Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

2.4  Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1 The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

3.2 The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

33 The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

34 If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1 The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

4.2  Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1 The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



52 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

83

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Dana Banks
Dana’s Air Conditioning, Inc.
P.O. Box 500786
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

142 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOQOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON
By:
Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: _/" X’O ?

Approved by City Attorney
for legal sufficiency for City
use only:

5 P

City Attorney

DANA’S AIR CONDITIONING, INC.

By: Q@V\p\/ //%&%4/

Date: / ;Z/NLO - 7
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CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
KELLY & SON ELECTRIC, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
KELLY & SON ELECTRIC, INC., a Florida corporation, (hereinafter the “Contractor”), and the
CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City”).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Kelly & Son Electric, Inc. (the “Contractor™) for electrical contractor services by Resolution
2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement™), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.



23

24

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment,

3.1

3.2

33

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

8.2

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

83

8.4

8.5

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1.000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: William Kelly
Kelly & Son Electric, Inc.
P.O. Box 523401
Marathon Shores, FL 33052

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.



15.

16.

17.

18.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON
. Chlowce
Do 23 By
Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: I'?/O Q

Approved by City Attorney
for legal sufficiency for City

use only: #\

City Attorney

KELLY & SON ELECTRIC, INC.

Date: /02" .20“/& 7




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
A. M. ELECTRIC, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
A. M. ELECTRIC, INC., a Florida corporation, (hereinafter the “Contractor”), and the CITY OF
MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City”).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
A.M. Electric, Inc. (the “Contractor™) for electrical contractor services by Resolution 2008-01 on
January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

I. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specitic Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a.  The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f. Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.



2.3

2.4

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

3.2

33

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



6.

Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

82

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

8.3

8.4

8.5

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1.000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Armand Messina
A. M. Electric, Inc.
1981 Coco Plum Drive
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.



15.

16.

17.

18.

14.2 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws,

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON

"B Lo, N
Diane Clavier, City Clerk Michael H. Puto, City Manager

Date: _{" 8’0?

Approved by City Attorney
for legal sufficiency for City
use only:

hr‘fé**é\

CityAttorney

A. M. ELECTRIC, INC

=

Date: pd /70/7 2

7 7 4




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
ARLINGTON ELECTRIC SOUTH, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
ARLINGTON ELECTRIC SOUTH, INC., a Florida corporation, (hereinafter the “Contractor™),
and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the

“City”).

WHEREAS, the City of Marathon (the “City™) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Arlington Electric South, Inc. (the “Contractor”) for electrical contractor services by Resolution
2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement™), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Fach supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢. The Time and Schedule of Performance and Term;
d. The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

2.4

request for demolition or repatr services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

32

33

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’'s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

83

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Ronnie Brown
Arlington Electric South, Inc.
61 Coco Plum Drive
Marathon, FL 33050

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

14.2  No agent, employee, or other representative of either party is empowered
to modity or amend the terms of this Agreement, unless executed with the

same formality as this document.

Ownership and Access to Records and Audits.

15.1 All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver

The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the

respective dates under each signature:

The City, signing by and through its City Manager,

attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its

same.

Attest:

o Clouu

Diane Clavier, City Clerk

Approved by City Attorney
for legal sufficiency for City
use only:

[ P

City Attomeif

10

, whose representative has been duly authorized to execute

CITY OF MARATHON

By: W

Michael H. Puto, City Manager

Date: (’%’OQ

A%ON ELECTRIC SOUTH, INC.
By: a4 ;/ éj;m&/{

Date: / 2/ 20/6 7
/S 7




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
SUPERIOR ELECTRIC, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
SUPERIOR ELECTRIC, INC., a Florida corporation, (hereinafter the “Contractor”™), and the
CITY OF MARATHON, FLORIDA, a Florida municipal corporation, (hereinafter the “City”™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Superior Electric, Inc. (the “Contractor™) for electrical contractor services by Resolution 2008-01

on January 8, 2008:; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services”) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide
professional services for the Specific Project. The Contractor shall



1.3

1.4

1.5

prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8§ hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any
request for demolition or repair services from the City, unless extended in
writing by the City Manager.
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24

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

32

3.3

3.4

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

5.2

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.

The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.



6.

Contractor's Responsibilities

6.1

The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1

7.2

7.3

7.4

The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1

82

Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined



10.

11.

8.3

8.4

8.5

single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmliess the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the



12.

13.

14.

Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Scott Edward Alston / David Rodriguez
Superior Electric, Inc.
P.O. Box 522672
Marathon Shores, FL. 33052

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or
relied upon by either party, other than those that are expressly set forth
herein.



15.

16.

17.

18.

14.2  No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3 The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.



19.

20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. Each Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was
increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREOF, the parties hereto hereby execute this Agreement on the
respective dates under each signature: The City, signing by and through its City Manager,
attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON

Prame (layen. 7
iane Clavier, City Clerk Michael H. Puto, City Manager

Date: ’ ’8’08/

Approved by City Attorney
for legal sufficiency for City

use only: %\\

City Attorney

SUPERIOR ELECTRIC, INC.

YonY/an

Date: ( 2//2 ?/& 7




CONTINUING SERVICES AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
GONZALEZ BROTHERS LANDSCAPING, INC.

THIS AGREEMENT is made as of this 8th day of January, 2008, by and between
GONZALEZ BROTHERS LANDSCAPING., INC., a Florida corporation, (hereinafter the
“Contractor”), and the CITY OF MARATHON, FLORIDA, a Florida municipal corporation,
(hereinafter the “City™).

WHEREAS, the City of Marathon (the “City”) requested qualifications from contractors
to provide general building trades (including plumbing, electrical and mechanical) services to the
City on an as needed basis; and

WHEREAS, the City Council authorized the City Manager to negotiate a contract with
Gonzalez Brothers Landscaping, Inc. (the “Contractor”) for landscaping contractor services by
Resolution 2008-01 on January 8, 2008; and

WHEREAS, the Contractor is willing and able to perform such services for the City
within the basic terms and conditions set forth in this agreement (hereinafter referred to as
“Continuing Services Agreement or Agreement”); and

WHEREAS, the purpose of this Continuing Services Agreement is not to authorize the
Contractor to perform a Specific Project, but to set forth certain terms and conditions which shall
be incorporated into subsequent supplemental agreements for Specific Projects or services when
required.

NOW, THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.
1.1 The Scope of Services shall consist of
(TBD)

(the “Services™) from time to time hereunder as authorized by either the
City Council or the City Manager. The City shall not be prevented in any
manner from retaining other firms to perform similar services at its sole
discretion. No minimum amount of such work or compensation hereunder
will be assured to the Contractor.

1.2 When the need for services for a Specific Project occurs, the City Manager
may, enter into negotiations with the Contractor for that Specific Project
under the terms and conditions of this Agreement. The City shall initiate
said negotiations by providing the Contractor with a “Scope of Services
Request,” requesting from the Contractor a proposal to provide



1.3

1.4

1.5

professional services for the Specific Project. The Contractor shall
prepare a proposal which includes those subjects specified in subsection
1.3 (a) through (f). The City Manager and Contractor shall negotiate the
terms of the Specific Project in accordance with the provisions of
Subsection 1.3.

The City and Contractor shall utilize as the agreement for each Specific
Project a Standard Project Agreement (“Project Agreement”), a copy of
which is attached and incorporated into this Agreement as Exhibit “A”.
Each supplemental agreement for a Specific Project will, by mutual
agreement, set forth, among other things, the following:

a. The Scope of Services;

b.  The Deliverables;

¢.  The Time and Schedule of Performance and Term:;
d.  The amount of Compensation;

e.  The Personnel assigned to the Specific Project; and

f.  Any modifications to the Project Agreement, if mutually agreed upon
by the parties.

The professional services to be rendered by the Contractor shall
commence subsequent to the execution of each Project Agreement.
Performance of work by Contractor prior to execution of a Project
Agreement shall be at the Contractor's sole risk.

The Contract Documents for each Specific Project shall incorporate this
Continuing Services Agreement. In the event that any of the terms or
conditions of this Agreement conflict with the Project Agreement, the
provisions of the Project Agreement shall apply.

Term/Commencement Date.

2.1

2.2

This Agreement shall become effective upon execution by both parties and
shall remain in effect through [September 30, 2009], unless earlier
terminated in accordance with Paragraph 8 hereof. The City Manager may
extend the term of this Agreement up to an additional 180 days by prior
written notice to the Contractor

Contractor agrees that time is of the essence and Contractor shall complete
each deliverable for the Project within the timeframes set forth in any



23

24

request for demolition or repair services from the City, unless extended in
writing by the City Manager.

Contractor has the right to decline any requests from the City for
demolition or repair services, provided that written notice thereof is
provided to the City within 48 hours of any request for services hereunder.

Nothing in this section shall be construed to create a right by either party
to terminate any ongoing Project Agreement(s). Termination of a Project
Agreement shall be exclusively through the termination provisions of the
specific Project Agreement.

Compensation and Payment.

3.1

32

3.3

34

The Contractor shall be compensated for each Specific Project in
accordance with the applicable Project Agreement.

The Contractor shall invoice the City upon the completion of each task or
deliverable or on a monthly basis

The City shall pay Contractor in accordance with the Florida Prompt
Payment Act.

If a dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the disputed amount and may pay to
the Contractor the undisputed portion of the invoice. Upon written request
of the Finance Director, the Contractor shall provide written
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

4.1

4.2

The Contractor shall be responsible for all payments to any subcontractors
and shall maintain responsibility for all work related to the Project.

Any subcontractors used on the Project must have the prior written
approval of the City Manager.

City's Responsibilities

5.1

The City shall furnish to Contractor, at the Contractor's written request, all
available maps, plans, existing studies, reports and other data pertinent to
the services to be provided by Contractor, in possession of the City.



5.2 The City shall arrange for access to and make all provisions for Contractor
to enter upon real property as required for Contractor to perform services
as may be requested in writing by the Contractor.

Contractor's Responsibilities

6.1 The Contractor shall exercise the same degree of care, skill and diligence
in the performance of the Project as is ordinarily provided by a
professional building contractor under similar circumstances. If at any
time during the term of this Agreement, it is determined that the
Contractor's deliverables are incorrect, defective or fail to conform to the
Scope of Services of the Project, upon written notification from the City
Manager, the Contractor shall at Contractor’s sole expense, immediately
correct the work.

Termination.

7.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days prior written notice to the Contractor, or immediately with
cause.

7.2 Upon receipt of the City's written notice of termination, Contractor shall
stop work on the Project unless directed otherwise by the City Manager.

7.3 In the event of termination by the City, the Contractor shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Contractor has first complied with the provisions of Paragraph 7.4.

7.4 The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Project to the City, in a hard
copy and electronic format within 14 days from the date of the written
notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The underwriter of such insurance shall be qualified to do business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect to the City, its officials, employees, agents
and volunteers. The insurance coverages shall include a minimum of:

8.1 Worker’s Compensation and Employer’s Liability Insurance. If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law.



10.

11.

8.2

8.3

8.4

8.5

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less that $500,000 per occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles.

Commercial General Liability. If applicable, commercial general liability
coverage with limits of liability of not less than $1,000,000 per
occurrence, combined single limit for Bodily Injury Liability and Property
Damage Liability.

Professional Liability: The Contractor shall furnish professional liability
errors and omissions insurance coverage in an amount not less than
$1,000,000. (if applicable)

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided if requested.
Each policy certificate shall be endorsed with a provision that not less than
thirty (30) calendar days’ written notice shall be provided to the City
before any policy or coverage is cancelled or restricted.

Nondiscrimination.

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and agrees to abide by all Federal and State laws
regarding nondiscrimination

Attorneys Fees and Waiver of Jury Trial.

10.1

10.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the trial and
appellate levels.

In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily and intentionally waives its
right to trial by jury.

Indemnification.

11.1

Contractor shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,



12.

13.

14.

claims, losses, suits, liabilities, causes of action, judgment or damages,
arising out of, related to, or any way connected with Contractor's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from contracts between the
Contractor and third parties made pursuant to this Agreement. Contractor
shall reimburse the City for all its expenses including reasonable
attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with Contractor's performance or non-
performance of this Agreement.

11.2  The provisions of this Section 11 shall survive termination of this
Agreement.

Notices/Authorized Representatives.

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

For the City: Michael H. Puto, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050
(305) 743-0033

For The Contractor: Louis & Willie Gonzalez
Gonzalez Brothers Landscaping, Inc.
P.O. Box 501740
Marathon, FL 33050-1740

Governing Law.

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court of the State of Florida or the United States District Court for the
Southern District of Florida.

Entire Agreement/Modification/Amendment.

14.1  This writing contains the entire Agreement of the parties and supercedes
any prior oral or written representations. No representations were made or



15.

16.

17.

18.

relied upon by either party, other than those that are expressly set forth
herein.

142 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

Ownership and Access to Records and Audits.

15.1  All records, books, documents, maps, data, deliverables, papers and
financial information (the "Records") that result from the Contractor
providing services to the City under this Agreement shall be the property
of the City.

15.2  The City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agreement, have access to and the right to examine and audit any Records
of the Contractor involving transactions related to this Agreement.

15.3  The City may cancel this Agreement for refusal by the Contractor to allow
access by the City Manager or his designee to any Records pertaining to
work performed under this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonassignability.

This Agreement shall not be assignable by Contractor unless such assignment is
first approved in writing by the City Manager. The City is relying upon the
apparent qualifications and personal expertise of the Contractor, and such firm's
familiarity with the City's area, circumstances and desires.

Severability.

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.

Independent Contractor.

The Contractor and its employees, volunteers and agents shall be and remain
independent contractors and not agents or employees of the City with respect to
all of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.
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20.

21.

22.

23.

24.

Compliance with Laws.

The Contractor shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relating to the Project.

Waiver
The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions

Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition Of Contingency Fees.

The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts

This Agreement may be executed in several counterparts, each of which shall be
deemed an original and each such counterpart shall constitute one and the same
instrument.

Truth-in-Negotiation Certificate

Signature of this Agreement by the Contractor shall act as the execution of a
truth-in-negotiation certificate stating that wage rates and other factual unit costs
supporting the compensation of this Agreement or any Project Agreement are
accurate, complete, and current at the time of contracting. FEach Project
Agreement’s contract prices and any additions shall be adjusted to exclude any
significant sums by which the City determines the Project’s contract price was



increased due to inaccurate, incomplete, or noncurrent wage rates and other
factual unit costs. All such adjustments shall be made within one year following
the end of each Project Agreement.



IN WITNESS WHEREQF, the parties hereto hereby execute this Agreement on the

respective dates under each signature:

The City, signing by and through its City Manager,

attested to by its City Clerk, duly authorized to execute same, and by the Contractor, signing by

and through its , whose representative has been duly authorized to execute
same.
Attest: CITY OF MARATHON

Diane Clavier, City Clerk

Approved by City Attorney
for legal sufficiency for City
use only:

[ A=

City Att'orney !

Michael H. Puto, City Manager

Date: [ ’g ’05/

GONZALEZ BROTHERS LANDSCAPING, INC.

o VvV
Date: |9 \ '2.\\ 3

*
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