
CITY OF MARATHON, FLORIDA 
RESOLUTION 2010-121 

Sponsored by: Hernstadt 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIDA, APPROVING A CONTRACT BETWEEN THE 
CITY AND CEB CONSTRUCTION INC. IN AN AMOUNT NOT TO 
EXCEED OF $16,980.00 TO CONSTRUCT AN ASPHALT PEDESTRIAN 
AND BICYCLE PATH ON 53RD STREET; AUTHORIZING THE CITY 
MANAGER TO EXECUTE THE AGREEMENT ON BEHALF OF THE 
CITY, APPROPIATING FUNDS; AND PROVIDING FOR AN EFFECTIVE 
DATE 

WHEREAS, the City of Marathon (the "City") solicited bids for paving services for the 53rd 
Street shoulder/bike lane (the "Project"); and 

WHEREAS, the staff subsequently reviewed the bid for completeness, and to determine 
whether bidders were responsive and responsible; and 

WHEREAS, CEB Construction Inc. (the "Contractor") was the lowest responsive and 
responsible bidder; and 

WHEREAS, the City desires to enter into a contract with the Contractor for the completion 
of the Project in an amount not to exceed $16,980.00 (the "Contract"). 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF MARATHON, FLORIDA, THAT: 

Section 1. The above recitals are true and correct and incorporated herein. 

Section 2. The Contract between the City and the Contractor for the Project in an amount 
notto exceed $16,980.00, a copy of which is attached hereto as Exhibit "A," together with such non­
material changes as may be acceptable to the City Manager and approved as to form and legality by 
the City Attorney, is hereby approved. The City Council hereby appropriates funds for this project. 

Section 3. The City Manager is authorized to execute the Contract on behalf of the City 
and expend appropriated funds. 

Section 4. This resolution shall take effect immediately upon its adoption 



PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIDA, THIS 23rd DAY OF NOVEMBER, 2010. 

THE CITY OF MARATHON, FLORIDA 

AYES: Cinque, Keating, Ramsay, Worthington, Snead 
NOES: None 
ABSENT: None 
ABSTAIN: None 

ATTEST: 

h~ )/ t . CL~L( (_ 
Diane Clavier, City Clerk 

(City Seal) 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
, AND RELIA E THE CITY F MARA THON, FLORIDA ONLY: 



AGREEMENT BETWEEN 
THE CITY OF MARA THON 

AND 
C!<:B CONSTRUC'HON, !NC. 

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida 
municipal corporation whose address and principal place of business is 9805 O\'erseas 
Highway, Marathon, Florida 33050, (hereinafter the "City") and CEB Construction, Inc., 
a Florida corporation whose address and principal place of business is: 245 l NW l 091

h 

Ave. Unit 4, Miami, FL 33172, (hereinafter the "Contract.or"), and 

WHEREAS, the City desires to engage the Contractor to provide paving services for the 
53'" Street shoulder/bike lane as specified below (the ''Work"). 

NOW, THEREFORE, in considern\ion of the mutual covenm1\s m1d conditions 
contained herein, the Contractor and the City agree as follows. 

1. Scope of Services/Delivern!J!es. 

(a) The Con!rac!or shall provide the Work at the unit price specified in 
Exhibit "A," attached to this Agreement, and made a part hereof by this 
reference. 

2. 'ferm/CommencemeHt Date. 

(a) This Agreemen! shall become effective upon lhc Ci!y issuing Contractor a 
written Notice to Proceed, and the Work shalt be cornpieted to the City's 
satisfaction no later than 45 days from the issuance of the Notice to 
Proceed. The City Manager may extend the term of this Agreement up to 
an additional sixty (60) al his sole discretion based upon 1he 
recommendation of the Cily's Community Services Director. 

(b) Contractor agrees that time is of the essence and Contractor shall complete 
each deliverable forthe Work within the timeframes set forth in the Work 
Schedule, unless extended by the City Manager. 

3. £ompensatio11 aml Jl'ayment. 

(a) The Contractor shall invoice the City on a monthly basis. The total amount 
invoiced shall not exceed $16,980.00 All invoices shall provide a 
detailed statement of the Work performed by Contractor for the period of 
lime covered by the invoice. 

(b) The City shall pay Contractor in accordm1ce with the Florida Prompt 
Payment Act. 



(c) If a dispute should occur regarding an invoice submitted, the Cily 
Manager may withhold payment of the disputed amount and may pay to 
the Contraclor the undisputed porlion of the invoice. Upon written request 
of the Finance Director, the Contractor shaH provide written 
documentation to justify the invoice. Any compensation disputes shall be 
decided by the City Manager whose decision shall be final. 

4. Subconfractiws. 

(a) The Conlrnc!or shall be responsible for all payments to any subcontractors 
and shall maintain responsibi!ily for all work related to the Work. Prior to 
any payments to Contractor under this Agreement, Contractor shall 
provide City wi!h partial and final releases (as may be the case for partial 
or final payment for the Work) of claims by all subcontractors and 
materialmen. 

(b) Any subcontractors used on the Work must have the prior written approval 
of the City Manager. 

5. City's Uesponsihi!Wes. 

(a) Furnish to Contractor, at the Co-ntractor1s \Vritten request, aH available 
maps, plans, existing studies, repo11s and other data pertinent to the Work, 
in possession of' the City. 

(b) Arrange for access to and make all provisions for Contractor to enter upon 
real property as required for Contmct<Jr te perform ihe Wmk as may be 
requested in writing by the Contractor. 

6. Contractor's Respomibifities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence 
!n the perforn1ance of the \Vork as !.s ordinaril~/ provided by a professional 
under similar circumstances. lf at any time during the term of this 
Agreement or within one year from the completion or the Work, it is 
determined that the Contractor's deliverables are incorrect, defective or fail 
to conform to the Scope of Work, upon wrillen notification from the City 
Manager, the Contractor shall at Contractors so\e e>q1ense, immediately 
correct the work. 

7. 'ferminafioll. 

(a) The City Manager without cause may terminate this Agreement upon 
thirty (30) days written nolice to the Contractor, or immediately with 
cause. 



(b) Upon receipt of the City's written notice of termination, Contractor shall 
slop tbe Work unless directed otherwise by the City Manager. 

(c) !n the event of termina1ion by the Ci.ly, the Contractor shaH be paid for all 
work accepted by the City Manager up to the date ofterminaliorL 

( d) The Contractor sha!! transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work \o the City, in a hard 
copy and/or electronic format (as specified by the City} within 14 days 
from the date of the written notice of termination or the date of expiraiion 
of this Agreement. 

8. Insurance. 

The Contractor shall secure und mmntain ihrnughoui ihe duration of this 
Agreement insurance of such type and in such ammmts as required by the City 
Manager. 'me underwriter of such insurance sha!I be qualified to do business in 
the State of Florida and have agents upon whom sen ice of process may be made 
in the State of Florida. If requested hy the City Manager, the insurance coverage 
shall be primary insurance with respect to the City, its officials, employees, agents 
and volunteers. The insunmce coverage shall include a minimum of: 

(a) Worker's Compensation and Employm's Liability lnsurnnce. If 
applicable, coverage to apply for all employees at minimum statutory 
limits as required by Florida Law. Contractors with Worker's 
Compensation exemption shall no\ hold Ci1y liable i()r employee injury or 
claims. 

(a) Comprehensive Automobile and Vehicle Liabiliiy lnsumnce. Motor 
vehicle liability insurance, including applicable no-fault coverage, with 
limits of liability of no! less that $300,000 per occ1mence, combined 
single limit for Bodily Injury Liability and Property Damage Liability. 
Coverage shall include all 0;1med vehicles, aH non-owned. Yehides, and all 
hired vehicles. Commercial General Liability. lf applicable, commercial 
general liability coverage with limits of liabili1y of not less than $300,000 
per occurrence combined single limit for Bodily Injury Liability and 
Property Damage Liability. 

(d) Certificates of Insurance shaH be provided to the City at the time of 
execulion of this Agreement and certi.lled copies proFided if reqt1ested. 
Certificates of Insurance shall include the City as additional insured or 
certificate holder. Each policy certificate shall. he endorsed with a 
provision that not less than thirty (30) calendar days' written notice shall 
be provided to the City before any policy or coverage is cancel.led or 
restricted. 



9. Nondiscdminatfon. 

(a) During the term of this Agreement, Contractor shall no! discriminate 
against ~my uf its employees or applicants for employment because of their 
race, color, religion, sex, or naticmal origitt, and to abide by all Federal and 
State laws rng:m:!ing nondiscriminaiion 

I 0. Agreement Documents. 

The following documents (if applicable) shall, by this reforence, be considered 
part of this Agreement: 

Request for Bids:. 
All Addendums; 
Agree1n.en1; 
Schedule of Values; 
Plans Tilled; 53'"'1 Street Shoulder Improvements 
Insurance Cer<ificates; and 

I I. Attomeys Fees and Waive" of .lm3' T1'iaL 

(a) In the event of any litigation arising out of this A~green1ent, the prevailing 
party shall be entitled to recover its attorneys' foes and costs, including the 
fees and expenses of any paralegals, law clerks and legal assistants, and 
including fees and expenses charged for represen!aiion at both the trial and 
appellate levels. 

(b) In the event of any hti.gation arising out of this Agreement, each party 
hereby knowingly, irrevocably, voluntarily, and intentionally waives its 
right to trial by jury. 

12. hidemnification, 

(a) Contractor shall defend, indemnify, and hold harmless the City, its 
officers, agents and employees, from and against any and all demands, 
claims, losses, suits, liabilities, causes of action, judgment or damages, 
arising out of, related lo, or any way connected wi1h Contractor's 
performance or non-performance of any provision of this Agreement 
including, bul no\ limited \o, liabilities arising fro.m cenlracts between lhe 
Contractor and third parties made pursuant to this Agreement. Contractor 
shall reimburse the City for all its expenses including reasonable 
aHorneys' fees and costs incurred in and ahout the defense o!' any such 
claim or investigalion and for any judgment or damages arising out of 
related to, or in any way connected with contractor's performance or non­
performance of this Agreement 



(b) The provisions of this section shall survive termination ()f\his Agreement. 

13. Notiresl.Attthorizet! Rep,.esentatives. 

(a) Any notices required by this Agreement shall be in writing and shall be 
deemed to have been properly given if transmitted by hand-delivery, by 
registered or certified mail with postage prepaid return receipt requested, 
or by a private postal service, addressed to the parties (or their successors) 
at the following addresses: 

For the City: Roger T. Hernstadt City Manager 
City of Marathon, Florida 

With a Copy to: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Herin 
Cily Attorney 
Steams Weaver Miller 
Weissler Alhadeff & Sitterson, P A. 
l 50 W Flagler St, Suite 2200 
Miami, Florida 33 I 30 

For The Contractor: Javier Busto, President 
C EB Construction, Inc. 
245 l NW t 091

1> Street, Unit 4 
Miami, Florida 33 I 72 

14. Governing Law. 

(a) This Agreement shall he construed in accordance with and governed hy 
the Jaws oflhe State of Florida. Exclusive venue for any litigation arising 
out of this Agreement shall be in Monroe County, Florida, Middle Keys 
Division of the Circuit Court or the Souihem Dis\Tic1 of Florida. 

I 5. Entire Agreement/Mo!liiirntion/Amcndment. 

(a) 1.11is writing contains the entire Agreement of the pm1ies and supersedes 
airy prior oral or written representations. No representations were made or 
relied upon by either parly, other !han those that are expressly set forth 
herein. 

(b) No agent, employee, or othei· representative ol' either party is empowered 
lo modify or amend the terms of this Agreement, unless executed with the 
same forrnalily as this document 



16. Ownership aml Access to Rcc{m:ls am! Am:!.its. 

(a) All records, books, documents, maps, data, deliverables, papers, and 
financial information (the "Records") that result from the Contrnctor 
providing services to the City tmder this Agreement shall be the property 
oftbe City. 

(b) The City Manager or his designee shall, during the term of this Agreement 
and for a period of three (3) years from the date of termination of this 
Agreement, have access to and the right to examine and audii any Records 
of the Contractor involving transactions related to this Agreement 

(c) The City may cancel this Agreement for refusal by the Contractor to allow 
access by the City Manager or his designee to any Records pertaining lo 
work performed nnder this .Agreement that are subj eel lo the provisions of 
Chapter l l 9, Florida Statutes. 

17. Nmmssigm1bilitf. 

(a) This Agreement shall no! be assignable by Contractor unless such 
assignment is first approved by the City Manager. The City is relying 
upon the apparent qualifications and personal expertise of the Contractor, 
and such firm's familiarity with the City's area, ci.rwmstances, and desires. 

l 8. Severnbiliiy. 

(a) lf any term or provision of this Agreemenl shall to any extent be held 
invalid or unenforceable, th(J remainder of this Agreement shall not be 
affected thereby, and each remaining term and provision of this 
Agreement shall be valid and be cnforceahle to the follesl extent permitted 
by Jaw. 

19. lmlcpemlent Contrnctor. 

(a) The Contractor and its employees, volunteers aml ag<111ls shall be and 
remain independent contractor and not agenls or employees of the City 
with respect to all of the acts and services performed by and under the 
icrms of this Agreement This Agreement shall not in any way be 
construed !o create a partnership, association or any other kind of joint 
undertaking, enterprise or venture between the parties. 

20. Comnfomce with Laws. 

(a) The Contractor shall comply with all applicable laws, ordinances, rules,. 
regulaiions, and lawful orders of public authorities relating to the Work. 



21. Waiver. 

(a) The failure of either party to !his Agreement to object to or to take 
affirmative action with respect to any conduct of' the other which is in 
violation of the terms of this Agreement shaH not be construed as a waiver 
of lhe violalion or breach, or of any fo1ure violation, breach or wrongfoJ 
conduct. 

22. Survival of Prnvisions. 

(a} Any terms or conditions of either this Agreement that require acts beyond 
the date of the term of the Agreement, shall survive termination of the 
Agreement, shall remain in foll force and effect unless and until the terms 
or conditions are completed and shall he folly enforceable by either party. 

23. l'rnhibition of Contingency Foos. 

(a) The Contractor warrants that it has not employed or retained any company 
or person, other than a bona fide employee \vorking solely for the 
ContracloL. to solicit or secure 1his Agreement, and that it has not paid or 
agreed to pay any person(s), company, corporation, individual or firm, 
other than a bona fide employee working solely for the Contrnclor, any 
fee~ corntnission, percentage, gift~ or any other cortsideration,. contingent 
upon or resulling from the award or making of this Agreement. 

24. Comltermu-ts. 

(a) This Agreement may be executed in severai cmmterparts, each of which 
shall be deemed an original and such counterparts shall constitute one and 
the same instrnmenl. 

25. Authodzafom to Sign Ag•·eement. 

(a) The execution and delivery of this Agreement by Contractor is w"ithin 
Contracior's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

{REMAINDER OI•' THIS PAG.!i: INTENTIONALLY LEFT BLANKJ 



IN WITNESS WHEREOF, the parties execute this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by 
its City Clerk, duly authorized to execute same; and by Contractor by and through its 
President, who has been duly authorized to execute same. 

ATTEST: ClTY OF MARATHON 

-

'JAc~~ tlcUJ il)~---
Diane Clavier, City Clerk 

APPROVED AS TO FORM AND LEGALJTY FOR THE USE 
AND RELIANCE F THE CITY OF MARATHON, FLORIDA ONLY: 

Javier Bustos, President 
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