Sponsored by: Hernstadt

CITY OF MARATHON, FLORIDA
RESOLUTION 2010-121

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, APPROVING A CONTRACT BETWEEN THE
CITY AND CEB CONSTRUCTION INC. IN AN AMOUNT NOT TO
EXCEED OF $16,980.00 TO CONSTRUCT AN ASPHALT PEDESTRIAN
AND BICYCLE PATH ON 53"%” STREET; AUTHORIZING THE CITY
MANAGER TO EXECUTE THE AGREEMENT ON BEHALF OF THE
CITY, APPROPIATING FUNDS; AND PROVIDING FOR AN EFFECTIVE
DATE

WHEREAS, the City of Marathon (the “City”) solicited bids for paving services for the 53™
Street shoulder/bike lane (the “Project™); and

WHEREAS, the staff subsequently reviewed the bid for completeness, and to determine
whether bidders were responsive and responsible; and

WHEREAS, CEB Construction Inc. (the “Contractor”) was the lowest responsive and
responsible bidder; and

WHEREAS, the City desires to enter into a contract with the Contractor for the completion
of the Project in an amount not to exceed $16,980.00 (the “Contract™).

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. The Contract between the City and the Contractor for the Project in an amount
not to exceed $16,980.00, a copy of which is attached hereto as Exhibit “A,” together with such non-
material changes as may be acceptable to the City Manager and approved as to form and legality by

the City Attorney, 1s hereby approved. The City Council hereby appropriates funds for this project.

Section 3. The City Manager is authorized to execute the Contract on behalf of the City
and expend appropriated funds.

Section 4. This resolution shall take effect immediately upon its adoption



PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THIS 23" DAY OF NOVEMBER, 2010.

THE CITY OF MARATHON, FLORIDA

(N ed

Ginger §né}1d, Mayor

AYES: Cinque, Keating, Ramsay, Worthington, Snead
NOES: None
ABSENT: None
ABSTAIN: None

ATTEST:

e Clavu e

Diane Clavier, City Clerk
(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY QF MARATHON, FLORIDA ONLY:




AGREEMENT BETWEEN
THE CITY OF MARATHON
AND
CEB CONSTRUCTION, ENC,

THIS AGREEMENT 15 made between the City of Marathon, Florida, a Florida
municipal corporation whose address and principal place of business s 9805 Ovorseas
Highway, Marathon, Florida 33050, thereinafter the “City”™) and CEB Consiruction, Inc.,

a Ilonda corporation whose address and principal place of business 1s: 2451 NW {09

ih

Ave. Unil 4, Miami, FL 33172, (heremafter the “Contracior™), and

WHEREAS, the City desires {o engage the Contractor to provide paving services for the
53" Street shoulder/bike lane as specified below (the “Work™}.

NOW, THERUFORE, in consideration of the mutual covenants and condifions
contained herein, the Contractor and the City agree as follows.

1. Scope of Services/Beliverables.

(a)

The Contractor shall provide the Work at the umi price specified in
Exhibit “A,” attached to this Agreemeni, and made a part hereof by this
reference. :

2, Term/Commencentent Bate.
{a) This Agreement shall become effective upon the Ciiy issuing Contractor a

ey

wriiten Notice {0 Proceed, and the Work shall be completed to the City’s
satisfaction no later than 45 days from the issuance of the Notice to
Proceed. The City Manager may extend the term of this Agreement up to
an additional sixty (60) at his sole discretion based upon the
recommendation of the City’s Communtty Services Director.

Contraclor agrees that time is of the egsence and Contracior shall complete
each deliverable for the Work within the umeframes set forth in the Work
Schedule, unless extended by the City Manager.

3. Compensatien and Payvment.

{a)

(b)

The Contractor shall invoice the City on a monthly basis. The total amount
invoiced shall not exceed $16,980.00. Al mmvoices shall provide a
detatled statement of the Work performed by Contractor for the period of
iime covered by the invoice.

The City shall pay Contracior in accordance with the Florida Prompl
Payment Ack.
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H oa dispute should occur regarding an invoice submitied, the City
Manager may withhold payment of the dispuled amount and may pay (o
the Contractor the undisputed portion of the invoice. Upon wrilten request
of the Fimance Brurector, the Contracior shall provide writen
documentation to justify the invoice. Any compensation disputes shall be
decided by the City Manager whose decision shall be final.

Subcontractors.

(a)

(b)

The Contractor shall be responsible for all pavments to any subcontractors
and shall maintain responstbility for all work related to the Work, Priorto
any pavmenis o Coniractor wwder this Agreement, Contractor shall
provide City with parial and final releases {as may be the case for partial
or final payment for the Work) of claims by all subconiractors and
materialmen.

Any subcontractors used on the Work must have the prior writien approval
of the City Manager.

City's Responsibilities.

{a}

(b}

Furnish to Coniractor, at the Confractor's wiilten request, all available
maps, plans, existing studies, reports and other data pertinent o the Work,
i possession of the City.

Arrange for access to and make ail provisions for Coniractor to enter upon
real property as reguited for Condracior to perform the Work as may be
requesied in writing by the Coniractor,

Contractor's Responsibilities.

{a)

The Contractor shall exercise the sune degree of care, skill and diligence
i the performange of the Work as v ordinarilv provided by a profzssional
vnder similar circumstances. If at any time durng the term of this
Agreement or within one vear {rom the completion of the Work, 1t is
deiermined thai the Coniractor's deliverables are incorrect, defective or fail
to conform to the Scope of Work, upon writfen notification from the City
Manager, the Contracior shall at Conlraciors sole expense, wnmedialely
correct the work.

Termination.

(a)

The City Manager withoui cause may fermmate this Agreement upon
thirly {30} days writien nofice to the Conractor, or umnediately with
cause.



(b}

Lipon receipt of the Cilv's written notice of termination, Contractor shall
stop the Work uniless directed otherwise by the City Manager.

{c} In the event of termination by the City, the Contractor shall be paid for all
work aceepted by tho City Manager up 1o the date of termination.

(d) The Contractor shall wransfer all books, records, reports, working drafts,
documents, maps, and daia perfaining to the Work to the City, i a hard
copy and/or electronic format {ps specified by the City) within 14 davs
from the daie of the written notice of ternnnation or the dute of expiration
of this Agreemen.

Insurance,

The Contractor shall secure and mainiain firoupghout the duvation of this
Agreement insurance of such type and i such amounts as required by the City
Manager, The underwriter of such insurance shalt be qualified io do business in
the State of Flonda and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary msurance with respect to the City | its officials, employees, agents
and volunteers. The msurance coverage shall mclude a mimmumn of;

(a)

{a}

(d)

Worker's Compensation  and  Emplover’s Liababity  Insurance. If
applicable, coverage to apply for all employees at mimmum siatulory
himits as requivted by Flonda bLaw. Comiraclors with Worker's
Compensaiton exemption shall not hold City liable for employee ijury or
claims.

Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability msurance, including applicable no-faudt coverage, with
limits of lLiability of noi less that $300,000 per occurence, combined
single hmit for Bodily Injury Liability and Property Damage Liability
Coverage shall include all owned vebicles, all non-owned vehicles, and all
hired vehicles. Commercial General Baability. ¥ applicable, commercial
general liability coverage with limits of lability of not less than $300,000
per pccwrence combined single Hmit for Bodily Injury Liability and
Property Damage Liability.

Ceriificates of Insurance shatl be provided to the Ciy @t the time of
execuiion of ihis Agreement and certified copies provided if reguested.
Certificates of Insurance shall include the City as addittonal msured or
certificate holder, Each policy certificate shall be endorsed with a
provision that not less than thirty (30} calendar days™ writien notice shall
be provided io the Cily before any policy or coverage 15 cancelled or
restricied.
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Mendiserimination,

(a)

During the ferm of this Agreemeni, Contractor shall not discriminate
against any of ils empiovees or applicants for employment because of {heir
race, color, retigion, sex, of national origirn, and to abide by all Federal and
Staie laws regarding nondiscrimination.

Agreement Deocumenis.

The following documents (if applicable) shatl, by this reference, be considered
pait of this Agreement:

Request for Bids;

All Addendums;

Agresment;

Schedule of Values;

Plans Titled; 53™ Street Shoulder lmprovements
Insurance Certificates: and

Attornevs Fees and Walver of Jury Trigl

(a}

(b)

In the event of any litigation arising out of this Agreement, the prevailing
party shall be entitted to recover its attorneys' fees and cosis, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charpged for represeniaiion at both the rial and
appellate levels.

in the eveni of any liigation arising out of this Agreement, each party
hereby knowingly, trrevocably. voluntarily, and intentionally waives its
right to trial by jury.

Indemnification,

{a}

Coniractor shall defend, wmdemnmity. and hold harmless the City, s
officers, agents and emplovees, from and against any and all demands,
claims, losses, suils, habilities, causes of action, judgment or damages,
arising out of, related 1o, or any way connected with Comractor's
performance or non-performance of any provision of this Agreement
including, but not limited (o, Habilities ansig {rom contracts between the
Contraclor and third parties made pursuant o this Agreement. Contracior
shall reimburse the City for all its expenses mcluding reasonable
attorneys’ fees and costs incuired in and about the defense of any such
clamm or mnvestigation and for any judgment or damages arising out of,
refafed 1o, or 1n any wav connected with Contractor's performance or non-
performance of this Agreement.
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(bY  The provisions of this section shall suwvive termunation of this Agreement.

Notices/ Authorized Representatives.

{a) Ay notices required by this Agreement shall be in writing and shall be
deemed {o have been properly given if fransmutled by hand-delivery, by
registered or ceritfied mail with postage prepaid return receipt requested,
or by a private postal service, addressed to the parties (or their successors)
at the following addresses:

For the Ciiy: Roger T. Hernstadi City Manager

City of Marathon, Florida
9805 Overseas Highway
Marathon, Floruda 33050

With a Copy 10: John Herin

City Adlomey

Steamns Weaver Miller

Weisster Alhadeff & Sitterson, P.A.
150 W Flagler St., Suite 2200
Miami, Florda 33130

For The Contractor:  avier Busto, President

CEB Construcition, Inc.
7451 NW 109™ Sireet, Unit 4
hami, Flonda 33172

Governing Law.

{a)  This Agreement shatl be construed in accordance with and govemed by
the laws of the Staie of Florida. Exclusive venue for any hitigaiion arising
out of this Agreementi shall be in Monroe County, Florida, Middle Keys
Division of the Circuit Court or the Southern Distnict of Flonda.

Entive Aoreement/Modification/Amendment

{a}  This writing contains the entire Agreement of the parties and supersedes
any prior oral or wriiten represeniations. No represenfations were made or
relied upon by either party, other than those thai are expressly set forth
heretn.

(b}  No agent, employee, or other representative of either party is empowered
1o modify or amend the ferms of this Agreement, unless execuied with the
same formality as this document.
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Owaership and Access o Becords and Andits,

{a} All records, books, docwments, maps, data, deliverables, papers, and
{inancial mformation {the "Records™) that result from the Condractor
providing services fo the City under this Agreement shall be the property
of the City.

{by  The Cily Manager or his designee shall, during the {erm of this Agreement
and for a period of three (3) vears from the date of termination of this
Agreement, have access to and the right to exammne and sudit any Records
of the Contractor involving transactions related to this Agreament.

{c) The City may cancel this Agreement for refusal by the Contractor 1o allow
access by the City Manager or his designee to any Records perfaming to
work performed under this Agreement that are subject {o the provisions of
Chapier 119, Florida Statutes.

Noenassignabifity.

{a} This Agreement shall not be assipnable by Contracior unless such
assignment is first approved by the Ciy Manager. The Criy 1s relying
upon the apparent qualifications and personal expertise of the Coniracior,
and such firm's familianty with the City's area, circumstances, and desires.

Severability.

{2} If any fers or provision of this Agreement shall to any extent be held
mvalid or unenforceable, the remamder of this Agreement shall not be
affected thereby, and ecach remaming term and provision of this
Agreement shall be vahid and be enlorceable to the fullest extent permnited
by Taw.

Independent Conivacior

(a) The Contractor and its emplovees, voluntesrs and agents shall be and
remain independent contractor and not agenis or emplovees of the City
with respect to all of the acts and services performed by and under the
ferms of this Agreement.  This Agreement shall not m any way be
construed 1o create a parinership, asscciation or any other kind of joint
undertaking, enterprise or venture between the parties.

Conmliance with Laws.

(ay  The Contractor shall comply with all applicable laws, ordinances, rules,
regulaiions, and fawfid orders of public avthorities relaiing 1o the Work.
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22,

23.

24,

25,

Walver.

{a} The failure of either party to this Agreement to object to or to take
affirmaiive action with respect (0 any conduct of the other which is in
violation of the terms of this Agreement shall not be construed as a waiver
of the violation or breach, or of any future violalion, breach or wronglul
conduct.

Survival of Provisions.

(a) Any terms or condriions of erther this Agreement that requive acts beyond
the date of the ferm of the Agreement, shall survive termination of the
Agreement, shall remamn in {ull force and effect uniess and wndil the terms
or conditions are completed and shatl be fully enforcenble by cither party.

Prohibition of Continpency Fees.

{a} The Contractor warranis that it has not emploved or refained any company
or person, other than a bona fide emplovee working solely for the
Contractor, 1o solicit or secure ths Agrecment, and fhai 1 has not paid or
agreed to pay any person{s), company, corporation, mdivideal or firm,
other than a bona fide emploves working solely for the Contractor, any
fee. conmmission, perceniage, gHY, or any other consideration, contingent
upon or resuliing from the award or making of this Agreement.

Counterparts.
{a) This Agreement may be executed inn several counterparts, each of which
shall be deemed an onginal and such counterparis shall constitute one and

the same ins{rument.

Autherization te Sien Asrecment

{a)  The execution and delivery of this Agreement by Contracter is within
Contracior’s capacity and all requasite aciion has been taken (o make this
Agreement valid and binding on Coniractor in accordance with its terms,

REMAINDER OF THIS PAGE INTENTIONALLY LEFYT BLANK]



IN WITNESS WHEREOF, the parties execute this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, attested to by
its City Clerk, duly authorized to execute same; and by Contractor by and through its
President, who has been duly authorized to execute same.

ATTEST: CITY OF MARATHON

b\&ﬁu, C(Luut_[; £ By: %ﬂ?@zfém\

Diane Clavier, City Clerk Roger T. Hernstadt, City Manager
pate: 12" (LU

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

CONTRACTOR .
By: 724/%_‘

Javier Bustos, President

Date:
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