
Sponsored by: Hernstadt

CITY OF MARATHON, FLORIDA
RESOLUTION 2011-75

A RESOLUTION OF THE CITY COUNCIL OF MARATHON, FLORIDA,
APPROVING WITH CONDITIONS THE REQUEST OF BERNARD AND
MARIEN SPINRAD TO ABANDON A PORTION OF PUBLIC RIGHT-OF
WAY LOCATED ON FLAGLER STREET CONTIGUOUS TO THE
PROPERTIES HAVING REAL ESTATE NOS. 00368310-00000 AND
00368320-000000; A PART OF CRAINS SUBDIVISION OF GRASSY KEY,
GRASSY KEY; NEAREST MILE MARKER 58, MONROE COUNTY,
FLORIDA, AS LEGALLY DESCRIBED IN EXHIBIT "A"; AND
PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, there presently exists a public right-of-way within the City of Marathon,
Florida, known as Flagler Street (the "R-O-W"), within the bounds of Crain's Subdivision of Grassy
Key, Grassy Key, nearest mile marker 58; and

WHEREAS, Bernard Spinrad and Marien Spinrad (the "Applicants") have requested that
the City of Marathon, Florida (the "City"), in accordance with Section 26-1 of the City Code,
abandon a portion of the R-O-W contiguous with their property, with a post office address of
58414 Overseas Highway; and

WHEREAS, a public hearing to abandon the R-O-W was held on August 23,2011, and the
City has determined that no federal, state or county rights-of-way are involved or affected, and that
granting the request to abandon the R-O-W, subject to conditions, is not detrimental to the public
health, safety and welfare; and

WHEREAS, the City has determined the Applicants meet all of the requirements of Section
26-1 of the City Code for the abandonment of the R-O-W.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. Pursuant to the request by the Applicants to abandon a pOliion of the R-0-W
contiguous with their propeliy the City releases, vacates, abandons, discontinues, renounces and
disclaims all rights of the City and the public to the R-O-W, legally described on Exhibit "A",
subject to the following condition:

a. The Applicants must concurrently grant to the City and Utility Providers
an irrevocable non-exclusive utility easement, the form and content of which shall
be approved by the City Attorney, on and under all of the abandoned R-O-W. The
Applicants shall be responsible for all costs incuned in recording the utility
easement in the public records of Monroe County, Florida.



Section 3. The City Clerk shall forward a celtified copy this Resolution to the
Applicants, who shall be responsible for all costs incuned in recording it in the public records of
Monroe County, Florida. The Applicants shall provide the City evidence of the recording of this
Resolution and the utility easement within thiIty (30) days of the effective date of this Resolution.

Section 4. The City reserves all rights to itself for the placement, operation and
maintenance of all necessary City roads, structures and utilities including, but not limited to,
stormwater and wastewater improvements and appUltenant facilities above and below that portion
of the Right-of-Way not vacated by this Resolution.

Section 5. This Resolution shall become effective immediately upon its adoption.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THIS 23"d DAy OF AUGUST, 2011.

THC~Ti OF MARAJHON, FLORIDA
, \ '.. {/

II . ~ClCZ

Ginger ead, Mayor

AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST:

Cinque, Worthington, Ramsay, Keating, Snead
None
None
None

,

~l]WYlQ C{(J)JCfL
Diane Clavier, City Clerk

(City Seal)

< GALITY FOR THE USE AND
RATHON, FLORIDA ONLY:
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EXHIBIT A

Sketch & Description of Flagler Street ROW Boundary of
Contiguous Properties RE No.003683l 0-00000 and 00368320-000000
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DATE: 1~ AUl: 2011

JAMES E, BEADMI\N P.L.S. NO. 2997

SURVEYOR'S CE RTIFICATE
I HEREBY CERTIFY: THAT THIS SURVEY MEETS THE
MINIMUM TECHNICAL STANDARDS SET fORTH BYTHE
flORIDA SOARD OF LAND SURVEYORS AND MAPPERS
PURSUANT TO SECTION 472,027 F.S. AND CHAPTER 61 G H-e
FAG.

mIN BY, JEB

SCALE 1-'" 100'

~
JAMES BEADMAN AND ASSOC., INC.

t1501 SW 57th TERRACE
MIAMI, FL 38173

Ph M5 598 4120 ema.il Beadma.n®MSN.Com
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Sketch of Legal Description
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Lot 4 nnd Lot S
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SURVEYORS NOTES
'THIS IS NOT A BOUNDARY SURVEY.
, THE ORIGIN OF BEARINGS WAS ASSUMED USING THE CENTERLINE OF
US HIGHWAY NUMBER 1AS N4S'OOUO'E
• UNLESS IT BEARS THE SIGNATlJRE AND THE ORIGINAL RAISED SEAL
OF FLORIDA LICENSED SURVEYOR AND MAPPER THIS ORAWING,
SKETCH PLAT OR MAP IS FOR INFORMATIONAL PURPOSES ONLY AND IS
NOT VALID.
• IT IS A ViOlATION OF THE FLORIDA ADMINISTRATIVE CODE lOALTER
THiS SURVEYWlTHOUT THE WRITTEN PERMISSION OF THE SURVEYOR
AND/OR JAMES BEADMAN &ASSOC.. INC.
'1111$ PROPERTY NOT ABSTRACTEO FOR RIGHTS OF WAYOR
EASEMENTS BY THE SURVEYOR.
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SCALE 1" =

Sketch of Legal Description
FOR

LOl4 and Lot 5 Block 18
CRAINS SUBDIVISION

SKETCH OF SURVEY
100' 50' 0 100'

~~~I

LEGAL DESCRIPTION ROAD TO BE VACATED
THAT PART OF THE PLATTED 30.00 FOOT RIGHT OF WAY OF FLAGLER
STREET LYING NORTHWESTERLY OF AND ADJACENT TO LOT <l AND lOT
5 OF BLOCK 18 OF THE PLAT OF "CRAINSSU8DIVISION OF GRASSY
KEY", AS RECORDED IN PLAT BOOK 1AT PAGE 51 OF THE PUBLIC
RECORDS OF MONROE COUNTY, FLORIDA,
PROPERTY ADDRESS: OVERSEAS HIGHWAY

GRASSY KEY. FL 33050
MONROE COUNTY, FLORIDA

LEGAL DESCRIPTION PARENT TRACT
LOTS 4ANO LOT 50F BLOCK 18 OF THE PLAT OF "CRAINS SUBDIVISION
OF GRASSY KEY", AS RECORDED IN PLAT BOOK 1AT PAGE 51 OF THE
PUBLIC RECORDS OF MONROE COUNTY, FLORIDA.
PROPERTY ADDRESS: OVERSEAS HIGHWAY

GRASSY KEY, FL33050
MONROE COUNTY, FLORIDA



THIS INSTRUMENT WAS PREPARED BY, RECORD AND
RETURN TO.

Robert E. Gallagher, Jr., Esq.
Steams Weaver Miller Weissler

Alhadeff& Sitterson, PA,
150 West Flagler St., Suite 2200

Miami, Florida 33130

Doc" 1857897 11/10/2011 9: 19AM
Filed & Recorded in Official Records of

MONROE COUNTY DANNY L, KOLHAGE
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DECLARAnON OF NON-EXCLUSIVE IRREVOCABLE EASEMENT

[POltion of Flagler Street 00368310-000000 and 00368320-000000]

THE PARTIES

This Declaration of a Non-Exclusive In-evocable Easement (the "Declaration") is made and ent.:red

into as of August 23'd )01] by and between Bernard Spinrad and Maricn Spinrad, pWr"'ty

owners, their successors and assigns collcctively (the "Grantor"), having an addrcss of 58418

Overseas Highway, Marathon, Florida, 33050 and the City of Marathon, a Florida municipal

corporation, its successors and assigns, having an address of 9805 Overscas Highway Marathon,

Florida 33050 (the "Grantee").

RECITALS

A. WH EREAS, the Grantor obtained tl'om the Grantee a vacation of a portion of
Flagler Street located within the City of Marathon, all as spccittcally set forth in City Resolution
2011-__ (the "Resolution"); and

B. WHEREAS, the Resolution requircs the Grantor to grant a perpetual utility
easement to the Grantee and all utility providers in regard to the "Easement Parcel" (as hereinafter
defIncd); and

C. WHEREAS, the Grantor is thc owner in fee simple of that celtain parecl of rcal
property more particularly descrihed in Exhibit "A" attached hereto and made a matcrial part hereof
which is referred to as Easement Parcel (the "Easement Parcel"); and

D. WHEREAS, the Grantor acknowledges the need for the Grantee to have the use of
the Easement Parcel as a result of the Grantee haVing pursuant to the Resolution vacated the right
of-way located within the Easement Parcel by granting unto the Grantee the FKAA, FKEC,
Comcast and those companies or organizations presently or hereinafter providing utility services
within the City of Marathon (the "Utility Providers") the right to install, construct, maintain, repair,
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remove utility services as more specifically set forth in this Declaration and for sueh other purposes
as may reasonably be required by the Grantee and Utility Providers for the Easement Pareel.

CONSIDERATION

NOW, THEREFORE, in consideration of the sum of TEN AND NOIlOO DOLLARS

($10.00) and other good and valuable consideration, thc rcceipt and sufficiency of which are hereby

acknowledged, the following grants, agreements, covenants and restrictions are made:

GRANT, TERiVIS, AGREEMENTS, COVENANTS AND CONDITIONS

1. Grant of Easement. Grantor hereby grants and conveys to Grantee and its
successors and assigns and unto the Grantee's servants, agents, employees, gucsts, licensees, and to
the Utility Providers, including bnt not by limitation, water, sanitary sewer, stoml sewer, telephone,
eable and gas, a perpetual non-exclusive easement over, across and under the Easement Parcel with
full right of ingress 'md egress thereto. The easement herein granted is an easement appurtenant and
is for the purpose of installing, constmcting, maintaining, repairing, removing and replacing, as
necessary, any and all utility services, including but not limited to, mains, lines, pipes, conduits,
poles, wires, lift stations and junction boxes for sewer, water, electric, telephone, gas and cable or
any other communication service (the "Utility Services"). Grantee and the Utility Providers shall
bear all costs of installation, maintenance, rcpair and rcplacement ofthe referenced items, unless the
requirement to maintain, rcpair or replacement rcsulted from or is rclatcd to the Grantor's actions.

2. Grantor's Responsibilitics. Grantor shall provide the Easement Parcel to the
Grantee free and clear ofany obstmction and Grantor shall not constntc~ place or allow the placing
or construction of any obstruction which will interfere with the Grantec's use of the Easement
Parcel as granted hereunder. Grantor and Grantce each acknowledge that currcntly located within
the Easement Parcel are "latcral sanitary sewer lines" (thc "Lateral Lines") which provide for
outflow of sanitary sewerage from the adjoining land owned by the Grantor to the main sanitary
scwer line located in the Easement Parcel. Grantor acknowledgcs and agrees that the Grantor shall
be responsible for the continued maintenance and repair to the Lateral Lines. Grantor should not
construct or place any improvements on the Easement Parcel. Other than Grantee's and the Utility
Providers' obligation to bear the costs of installation, repair and maintain the items, as set forth and
as limited in Section 1 abovc, the Grantor is solely responsible for all other expenses arising from or
related to the Easement Parcel.

3. No Public Dedication. Nothing containcd in this Declaration shall, in any
way, be deemed or constitute a gift of or dcdication of any portion of the Eascment Parcel to the
general public or for the benefit of the gencral public whatsoever, it bcing the intention of the parties
hereto that this grant of easement shall be limited to and utilized for the purposes expressed hcrcin
and only for the benefit of the pcrsons herein namcd.

4. Enforccment. The terms and conditions of this Declaration shall run with
the Easement Parcel and shall inure to thc benefit of and bc enforceable by the Grantee and the
Grantor, their respective legal representatives, successors and aSSigns, and the Grantee and the
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Grantor, each shall have a right of action to enforce by proccedings at law or in equity all conditions
and covenants imposed by the provisions of this Declaration, or any amendment thereto, including
the right to prevent the violation of such conditions and covenants and the right to recover actual
damages for such violation (but not consequential or punitive damages).

5. Liens. Grantee shall not permit any construction licn or similar licn arising
by reason of Grantee's work relating to the Easement Parcel to remain an encumbrance against the
Easement Parcel. Grantee may bond over and contest the validity of any such mechanics lien in lieu
of payment thereof.

6. No Waiver. Failure by either party to cnforce any covenant, condition or
rcstriction containcd in this Declaration in any certain instance or on any particular occasion shall
not be deemed a waiver of such right on any future breach of the same or any other covenant,
condition or restriction.

7. Severability. Invalidation of anyone or a portion of thcse covenants,
conditions and restrictions by judgment or court order sliall in no way affect any othcr provisions,
which shall remain in filII force and effect.

8. Attorncy's Fees. In thc cvcnt action is instituted to enforce any of the
provisions contained in this Dcelaration, the prevailing party in such action shall be entitled to
recover from the other party thereto reasonable attorney's fees and costs of sucli suit as detcrnained
by the court or by arbitration as part of the judgment.

9. Notices. Any noticc hereunder shall be in writing and shall be deemcd to
have been properly delivered when directed to the addressee as follows:

Ifto Grantee:

With a copy to
Grantee's Attorney:

If to Grantor:

With a copy to

Grantor's Attorney:

City ofMarathon
9805 Overseas Highway
Marathon, Florida 33050
Attention: City Manager

Stearns Weaver Miller Weissler Alhadeff& Sitterson, P.A.
150 West Flagler Street, Suite 2200
Miami, Florida 33130
Attcntion: John He1;n, Esquire

Bernard SpinaI'd and Marien SpinaI'd
58418 Ovcrscas Highway
Marathon, Florida 33050
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Any notice, request, demand, instruction or other communication to be given to either party
hereunder, shall be in writing aod shan either be (i) hand delivered, or (ii) sent by Federal
Express or a comparable ovemight mail scrviee. Notice shan be deemed to have been given
upon receipt or relusa] of delivery of said notice. The addressees and addresses for the purpose
of this paragraph may be changed by giving notice. Unless and until such written notice is
received, the last addressee and address stated hcrein shall be deemed to continue in etTeet for all
purposes hereunder.

10. Authority and Capacity of Parties. The execution and delivery of this
Declaration by the Grantor and Grantee are within the Grantor and Grantee's respective capacity
and all requisite action has been taken to make this Declaration valid and binding on the Grantor
and Grantee in accordance with its terms.

II. Captions. Captions used in this Declaration are for information purposes
only and do not alter, modify or add to the terms of this Declaration.

12. Governing Law. This Declaration will be governed and interpreted pursuant
to the laws of the State of Florida. Grantor and Grantee, their succeSSOrs and assigns, shall pertorm
all of their respective obligations under this Declaration in compliance with all applicable laws.

13. Modilication/Entire Agreement. This Declaration may be modified only in a
writing executed by the parties to this Declaration or their respective successors or assigns. This
Declaration constitutes the entire agreement between the parties with respect to the subject matter
hereof and shall be binding upon and inure to the benefit of the parties hereto and their respective
succesSOrs and assigns.

14. Waiver of Jury Trial. Grantor and Grantee hereby knowingly, voluntmily
and intentionally, waive trial by jury in any action brought by onc against the other in cOll11ection
with any matter arising out of or in any way C01l11cctcd with this casement agreement. This waiver
shan apply to any original claim, counterclaim, cross claim, or other claim of any kind asserted by
either party in any such action. Neither party nor any reprcsentative of either party, including
counsel, has represented to the other that it would not seek to enforce this waiver of right to jury trial
in any such action. TI,e parties acknowledge that the provisions of this section are a material
inducement to their entering into this easement agreement.

SIGNATURES APPEAR ON FOLLOWING PAGES
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IMultiple signature pages for Grantor; total of_--.;.:t'",,-__ separate signature pages.]

f0.0.k'o

Print Name

STATE OF FLORIDA )
)

COUNTY OF MONROE )

[

\.SU:L::1i::R......;:/~
Marien Spinard

s;;iJ
\

_ The foregoing instmment was acknowledged before me this~ day ofJ~, 20lLby

Gernard Spinard and Marien~:Spmaid who-are~elthef]5cfSol1aT!f~§_Ow~n_-_t~orproduced a

as identi fication.---_ ..~.-_.-

/2K'~
Notary Public ...
State of Florida at Large
My Commission Expires:

j -
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By:

As to the Grantee:

CITY OF MARATHON, A FLORIDA
MUNICIPAL CORPORAT N

Print Na! e

c!N/h rthrJko
Ann H0!'jdtJ
Print Name

ST ATE OF FLORIDA )
)

COUNTY OF MONROE )

The ()fegoing instrument was acknowledged before me thiso?/ day of, J/;dv. ,201L
by Roger Bernstadt, City Manager of the City of Marathon, a Florida municipal corporation, on
behalf of the City, who is cith~naIty know~or produced a as
identification. - -

Q4 L/;2£
otmy PublIc

State of Florida at Large
My Commission Expires:

MONROE COUNTY
OFFICIAL RECORDS

If) [72242 v4 D~clarilliull IlTcvocable Easement Portions of Flagler (1) 3738H 0000
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