
Sponsored by: Lindsey

CITY OF MARATHON, FLORIDA
RESOLUTION 2018-65

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA APPROVING A REQUEST FOR AN EXTENSION
OF A DEVELOPMENT AGREEMENT BY HOLIDAY INN EXPRESS AND
SUITES, SEEKING THE EXPANSION OF THE HOLIDAY INN EXPRESS
THROUGH THE PROPOSED DEVELOPMENT OF AN ADDITIONAL 27
HOTEL/IUOTBL UNITS ON PROPERTY WHICH IS LEGALLY DESCRIBED AS
PART OF GOVERNMENT LOT 2, FAT DEER KEY, MONROE COUNTY,
FLORIDA, HAVING REAL ESTATE NUMBERS 00100260-000100 AND 00100260-
000102.

WHEREAS, by Resolution 2014-62, the City Council of the City of Marathon, Florida (the

"City") approved a Development Agreement (the "Agreement") for Holiday Inn Express & Suites
("Applicant"), a copy of which is attached as Exhibit "A", and

WHEREAS, by Resolution 2014-105, the City Council of the City of Marathon, Florida (the

"City") granted the Applicant transient rental units, a copy of which is attached as Exhibit "B", and

WHEREAS, Section B of the Agreement provides that the Applicant shall obtain permits within
two (2) years from its effective date; and

\üHEREAS, by Resolution 2015-37 and2017-47,the City Council of the City of Marathon,
Florida (the "City") has granted the Applicant extensions for the Agreement and transient rental units;
and

WHEREAS, Section M. 2. provides for renewal of the Agreement after legal public notice and
two (2) public hearings; and

WHEREAS, the Owner is requesting an amendment to said section to allow an option for one
(1) additionalyear from the date of approval of this Amendment,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein

Section 2. The Development Agreement (Resolution2014-62) is amended as follows

1. The duration and time line for the Conditional Use Permit memorialized in City of Marathon
Resolution 2014-061 is hereby made concurrent with that of the Development Agreement
memorialized in Resolution 201 4-62.

2. The duration and time line for the Development Agreement memorialized originally in
Resolution 2014-62 is now established as follows:

i. All building permits must be obtained by July 10,2019



ii. Certificates of Occupancy for all buildings permitted under the Development
Agreement must be obtained by July 10,202I.

Section 3. This Resolution shall take effect immediately upon execution.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORTDA, THIS 10th DAY OF JULY 2018.

THE CITY OF MARATHON, FLORIDA

Coldiron, Mayor

AYES:
NOES:
ABSENT:
ABSTAIN

ATTEST:

Cook, Zieg, Senmartin, Baftus, Coldiron
None
None
None

ãrn^o Uouue-
Diane Clavier
City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY F'OR THE USE AND RELIANCE OF THE CITY
OF MARATHON, FLORIDA ONLY:

Da City



EXHIBIT A

RESOLUTION 2014-62

DEVELOPMENT AGREEMENT FOR HOLIDAY INN EXPRESS
(SH MARATHON LTD)

Incorporated by reference here



Sponscreeå by: Prilo

CITY ÛF V{Af"{.ATÉ{ÛN, FI,OR.IDA.
R.ÐSÛ{-UTTCIN 2SX4-62

.4. RÐSOT-{JTIÛN OF' TFTÐ CITV CÛUNCII, ÛF' TfrIÐ CTTV OF
VIARA.T FI û N, F {- O R l Ð..\., A P F tt Cf V I r\,1 C T Li E R. E I U Ð S T tsY FI & L t Ð É\ V
{Nr\ EXPR.ÐSS ¿LIYD SUITÐS {THE "APPL{CANT") FOR .'\
ÐÐVÐLûPVlÐldT ¡\GREÐVIÐNT, PURS{JANT TCI CÍ{AFTER lû2'
ARTTCT,E 8 CIF.TF{E CITY ÛF N/IARATÍITN X,AND DÐVELOPIVIENT
R.ECULATÍûNS (CCIÐÐ) ENTIT'I-ED "DÐIIÐLOPpIENT
.4.GREEPiÐN'tr", ¡\UTF{ORIZING THÐ ÐXPANStON ÛF THE,
*IÛLID¿\Y TNN EXPR.ÐSS AND SUTTES EY UP TO T\ryENTY-SEVEN
STNGLÐ-ROÛVT FTOTÐL IJNTTS SUBJÐCT TO CCI¡{D[TTC}NS
IVíPOSÐÐ; FOR PROPERTY LOCATÐÐ ¿\T 13201 OVERSEAS
FIíGHIVAY, OCÐAN, NEARÐST NIILE iVtrAR.KER 54, \,VÉIICH IS

LEGALI-Y DESCR.TBED AS PART OF' GOVERNVÍÐNT LOT 2, FAT
DEÐR KEY, SECTION 5, TOWNSHIP 66, RAI\GE 33, VIONROE
COUNTY, FLORIDA, LL\VING R.EAL ÐST¿\TE NUNTBER i10X00260-

0001t0 AND 00 [00260-00020û.

\,VHER.ÐAS, Holiciay lnn Express ancl Suites, [nc., (The "Applicant") tìiec1 an

Application on December23,20l3 for a Conditionai Use Pennit and Development Agreement

pursuani to Chapter 102, Arlicles 13 and 8 respectively of the City of Marathon Land

Development Regulations (LDRsi; anci

IVÉ{ERE¡\S; the Applicant proposes io expand the existiirg Holiday lnn Express and

Suites project site by tr,venty-seven (27) single-room l-rotel units; ancl

1VFIÐRE¿\S, City slatï reviewecl the Applicant's request f,or a Conditionai Use Pennit

and Development Agreement determining that the Applicant's projeci proposal was in
compliance with the City's Comprehensive Plan and Land Development Regulations (LDRs)
and lurther that there was no substantial impact on the City's Levelof Service (LOS), and

IVHEREAS, on the 19'l' day of May, 2A14, the City of Marathon Pianning Commission
(the "Commission") conducted a properly advertised public hearing (the "Public Hearings")

regarcling the request submitted by the Applicant, tbr a development agreernenl pursuant to

Chapter 102, Arlicle B of the LDRs; and

WHEREAS, and on the 27't' day of May, 2Al4 and, the [Otl'day of June, 2014, ttre City
Councii (the "Council") conducted properly aclveilised public hearings (the "Public Hearings")

regarding the request submittecl by the Appiicant, f,or a development agreement permit pursuant

to Chapter 102, Article B of the LDRs; and



WHER-EAS; the City Cotrncil made a cletermination that the Applicant's request for a

Conditional Use Permit, subject to the terms of the LDRs and with Conditions imposed, was in
Compliance with the City's Comprehensive Plan and LDRs and further. that the approval of a
Development Agreement is in lhe public interest. is consistent with its poiicy to encourage the

redevelopment of hotels and motels in Marathon, and will further the health, safety and welfare

of the residents of Marathon; and

WHEREAS, the purpose of the development agreement is to assure the Applicant that.

upon receipt of his permits under this chapter, he may proceed in accordance with existing
ordinances and regulations subject to the conditions of the development agreement at the
property described in the application,

NOW, THEREFORE, BB IT RESCILVBD BY THE CITY COUNCII- OF THtr,
CITY OF MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein

Section 2. The Cit"v Council hereby approves this Development Agreement, a copy
of which is attached hereto as Exhibit "4", granting approvai to Holiday lnn Express and Suites

to develop up to twenty-seem (27) additional single-room hotel units subject to conditions
imposed and as further described in the Agreement. The Mayor is authorized to sign the

development order on behalf of the City.

Section 3. T'his Resolution shall take effect upon approvai by the State Department of
Economic Opportunity.

PASSED AND APPROVED by the City Council of the city of Marathon, Florida, this
74tt' day of June,2014.

THE CITY OF MARATHON, FLORIDA

\1. Þ<
Dick Ramsay, Mayor

AYES:
NOES:
ABSENT:
ABSTAIN

Bartus, Bull, Keating, Senmartin, Ramsay
None
None
None

TAL 451,479,332v2 7-30-08



ATTEST:

ØM
Diane Clavier
City Clerk

(Cit¡'Seal)

APPROVED AS TO FORM ANÐ LEGALITY FOR THE USA AND RELTAI{CE OF THE
CITY OF THON, ,A. ONLY:

Lynn D , City Attorney

TAL 451,479,332v2 7 30-08
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R-E rrlo. û0 tûû260-û001t0 & û0 i002ó0-û0020i]

(Spaee Reserved for Recording)

Developraent A greernent for
Holiday Inn Express anel Suites Expansion

Marathon, Florida

This Development Agreernent (""Agreement") is entered into by and between the City of
rVlarathon, a Florida Municipal Corporation (herein retè¡red to as "'City'"), and SF{ Marathon,
[-td., a Florida limited partnership, whose address is 506 Flerning Street, Key West, FL 33040
(herein refcrred to as "Owner"), pursuant to Chc¿pter lû2, Article B of the Land Developmenl
R.egulaticns of the City of Marathon, and ths Flonda Local Govemment Development
Agreement Act, Scctions 163.3220-163.3243, Florida Statutes, and ís binding on the effective
date âs set forth herein.

!YITNESSETI{:

WHEREAS, Owner owns real properiy and holds a contrâsl lor sale on configuous real
property located in Marathon, Florida, described in Exhibit "4" hereto, which is thc location of
lhe Holiday Inn Express and its proposecl expansion; and

WFIÐR-EAS, said Holiday Inn Express ancl Suites consists of 134 transient hotel units
and 10,209 square fcet of commercial uses, including a restaurant, bar, and marina store, and in
addition, a swimming pool, bulkhead, and dock; and

IVÉIEREAS, the real property descnbed in Exhibit '".4." is designatecl on the City's
Future Land Use Vfap (FLUM) as Mixed Use Commercial (MU-C), and is zoned as Mixed Use
(M[i), which land usc designation and zoning ailow the property to be used fbr transienl rentals;
and

WHEREAS, Owner desires to expand the existíng development by a lotal of twenty-
seven (27) additionai transient (hotel) units; and

IVFIEREAS, the City's affordable housing requirernent for transient uses, ¿rs set out tn
Section 104.25 oF the Ciry of Marathon Land Development Rcgulations requires that new
transient elevelopment provide affordable housing in an amount equal to 20% of the square
footage of nerv transient devetopment; and

WFÍEREAS, the Marathon Planning Commission heid a public hearing on the i9'h day
of May, 20 i4, to eonsider this agreement, and recommended approval of this agreement; and
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WHEREAS, the City Council of Marathon held publie heanngs on the 27'h day of Àulay

and i 0'h day of June, 2A14, to consider lhis Agreement; and

IVIXEREAS, the City has detenr¡ined that this Agreement is in the public interest, is

consistent with its policy to encourage the redevelopment of,hotels and motels in Marathon, and

will f'urther the health, safety and welfare of the resrdents of Marathon.

Nû!V, THER-EFORE, in consideration of the mutr¡al promises and undertakings

contained herein, the receipt and sufficicncy of which are hereby acknorvledged, the Parties

agre€ as Follows:

I" R.ECTTAI,S.

The foregoing recitals are a part of this Agreemeni on which the parties have reiied and are

incorporated inio this Agreement by refbrence.

T[. PUR.POSESOF'AGR.IETTENT"

The purposes oIthis Agreemcnt are as Follows:

To expancl the development of thc Hotiday inn Express and Suiees site to include the existing and

additional Property noted in Ðxhibit A, consistent with the City of Marathon's Comprehensive

Plan and Objective I -3.4 of the City of Marathon's Comprehensive Plan;

IfI. Definitions.

For the purposçs ol this Agreement, all terms shall have the definitions as found in the City of
Marathon's Land Development Regulations, Comprehensive Plan and in Chapter 163, Florida

Statutes, or in other applicable Florida Statutes, and if not defined in the Code, Plan, or Stafute,

lhe term shall bc understood by its usual and customary meaning.

IV. Stâtutory and Code Requíremenfs.

The Parties recognize the binding effect of the Florida Local Govemment Development
Agreement Act, Sections 163.3221, ef seq., Ftonda Stafutes, as to the form and çontcntof this

Agreement and in accordance therewith set fo¡th and agree to the following:

A. Legal Description and Ownership.

Hotiday Inn Express and Suites is the Owner of the Property identihed by Reat Estate Number

00100260-00û100 and holds a contract for salc of the Property identif,red by Rea[ Estate Number

00100260-000102, which Property is the sutrject of this Agreement, as described in Exhibit A,

Improvement Location and Boundary Survey. At time of development, there wili be no other
legal or equirable owners of the subject property known to the parties to this Agreement.
603626040.2
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B" Duration ot- Agreemenr"

The Owner shall have a period ol two (2i years frorn the Effective Dale of this Âgreement ro

obtain the hrst building pennit and five (5) years from the Effectivc Daie of this Agreement to
abrair¡ all Certiticates of ûccupane y and/ar Final Inspections for strucfurcs on the Property as

shown on the Site Flan. However, should the Owner request and subsequently obtai¡i Transient
Residential Units (TRUs) through the City of Marathon BPAS allocation process, the project will
be required to provicle complete building construction plans within six (6) rnonths of the

effective datc of the agreement granting TRUs to the Owner, be issued a building permit within
nine (9) months of the effective date of the agreement granting TRUs to [he Owner, be under
construction within ninety (90) days of the issuance of a permit by the City, and be completed
within eighteen (lB) months of commencement of construction. If within nine (9) monrhs of ths
effecfive date ol the agreernent granting TRUs the Owner has nof obtained a valid building
permit to construct the entire project, the City's TRUs shali be forfeited back to the City, unless

the City approves the banking of the allocation bcyond the applicable time period.

This Agreement may be renewed or extended as provided hcrein. [f the Owner has not complied
with the terms of this section, this Agreement may be subjecc to termination as provided herein.

C. Permitted Uses.

l. The Development permitted on the Property shall consist ol those uses set forth herein, as

identified on the concepfual site plan attached hereto as Exhibit B, and incorporated herein by
reference. The permitted uses are as follows:

l. Existing Developmenf
Transient Units: 27 transient residential (hotet) units; ancl

Requirement to provide workforce housing pursuant to Section 104.25 A, and of
the LDRs.

lt
lll

2. For the duration of this Agreement, the Partics agree that any and all of the approved
development shall adhere to, conform to, and be controlled by this Agreement, the Exhibrts
attached hereto and incorporated by reference, the LDRs and the Comprehensive Plan governing
the development of the subject property on the Effective Date of this Agreement. [n the event
thai all or a porfion of the existing or authorized development subject to this Agrccment should
be destroyed by storm, hre or other disaster, the Owner, it's grantees, successors, or assigns shall
have the absolute right to rebuild or repair the alfected structure(s) and reinitiate the prior
approved use so long as such deveiopment is in compliance with this Agreement.

l. The following documents are attached hcreto and incorporated by reference, showing the

Property Boundary and E.risting and Proposed Uses:

TAL 451, 479, 332v2 7-30-08
603626040.2
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Exhibit A: Boundary Survey
Exhibit B: Conceptual Site Flan

4. Maximurn Buílding Height shall be thirty-seven (-17) feet, as prcvided in Fuftrre Land
Use Element Folicy i-3.2.5 in the City's Comprehensive Plan and as deflrned by the LDRs.

5. The twner shall sxecute and resord in the public records of Monroe County a

Declaration of Covenants and Restrictions in a form acceptable to the Ciry ensuring thaf it shall
not seek and has no legal right to file fbr homestead exemption for the Transi.ent Units
constn¡cted on the property; and which shall reqr-ríre the occupants of all Transient Units on the
property to comply r,vith Hurrieane Evacuation Requirements set forth in Políey l-2"2.1 of tho
Fuilre Land Use Element of City's Comprehensive Plan, in effect or as amended.

D. Public Facilities

l. The Florida Keys r\queduct Authority provides domestic potable water

2. Electric Service is provided by the Florida Keys Electric Co-op.

3. Solid Waste Service is provided by Marathon Garbage Service

4. Orvner shall provide rvastewater and sewâge coliection and disposal by expanding its current
connection to the City.

5. Educational Faciliries. The redevelopment of transient use as e ontemplated by this Agreement
will not impact education facilities.

6. Recreationai Facilities. The Property includes onsite recrcational facilities for visilors and
guests of the property. Therefore, redevelopment of the property will have no impact on public
rec reation fac ilities-

7. Stonnwater. A Stomwater Management System which meets all applicable iocal, state and
federal requirements shall be constructed onsite as parl of the Site Redevelopment. This system
will retain, detain, and treat Stormwater on the Property and thereibre witl provide a substantial
benefir to water quality in the arca. Therc shall be no direct clischarge to the Ciry of Marathon
Nearshore Waters.

B. Any increased impacts on Public Facilities or Public Services attributable to each unit of the
development, and the cost of capital improvement to meet the associated increased demand on
such facilities or services, shall be assured by payment to the City, concurrent with the issuance
of the building permits fbr each unit, of any City of Marathon fmpact Fees required by the
ordinance then in effect, as well as by payment by owner oi any applicable utility system
Development Fees" In addition, Owner agrees to be subject to any reasonable impacl fee

60362604{r.2
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ordinancç arlopreef by the City within twenty-fbur (24) months after the Effective Date of the

Agreement, providing such ordinance applies equally and uniformly to all redcvelopment in
Marathon.

9. Fire Frateetion. The Owner shall provide fire hyelrants anC other such Éìre protection facilities
as required by the Life Sat-ety Code administered by the City Fire Department. Fire sprinkiers
witl be installed as required by City Cocle.

E. Local Develonqleqt P€rrlitq.

The following is a list of all Devetopment Permits approved or needed to be approved for the

redevetopment ol the Property as specified and ncquested in this Agreement;

1. This Development Agreement

Conditional Use Approval.

The Final Site Plan, Landscape Plan, Drainage Plan, Buitding Elevations and Floor Plan

approvals.

Building and related consfruction permits for all strucn¡res r¡tilized for príncipal use or

accessory use, land clearing, ancl landscaping. At any time any building pcrmit is applied
for, Owner shall dcmonstrate compliance with all applicable Federal, State and Municipal
Dísabled-access Regulations in effect at the tírne of application.

5. Federal, State, Regional, and Lc¡cal Permits for Stormwater runoff.

Nothing in this Agreement shall preclude the parties from applying additional conditions, by
mufual agreement, during Final Site Plan revierv or permitting.

F. Fjnciins of Consistency.

By Entering into this Agreement, the Cíty finds that the redevelopmenl permitted or proposed

herein is consistent with and lurthers the Comprehensive PIan (as defined herein), applicable
LDRs and thc Principles for Guiding Development set forth at Section 38t.0552(7), Florida
Statutes.

2.

l.

4.

C. Exi-sfins BPÂS Exempt Units and Square Footaee

The Parties acknorvledge that there exist on the Property:

fler¿elnnmcnf Trme Fvicfino

Transient Units:

T A L 45 1. 479. 332v2 7-i048
603t1260,10.2

134 units



Cûmmercial Floor Area:
Singie Family Drvellings
fufaritíme Uses:
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tt),209 sq ft
0 Residential Units (R[J)
4l lt * Docks / Siips, R.amp

H. Rcqcrvatiqes ot}-qdications ollan .

The parties anticipate that Owner may resele or dedicate land for public purposes in corrnectÍon

with rhe Redevelopment, buf is cirrrently unaware of the specifics of such rescrvation(s) tr
dedication(s). Reservations and dedications lor public puqloses in connsction with this

Agreement rnay be requesteel by the City's Comprehensive Plan and City Code. Such

reservations or rededications may include, by rvay of example, ôasements necessary for the

provision of stormwater, utility, and r,r,astewater scrviees to the Property.

[. Murual Cooperatior].

City and Owner agree to coopemte fully and assist each other in the pcrfon:raaee of the

provisions of this Agreement.

i" De_velopment to Comply with Permits and City Cornprehensive Plan and Code Provisions.

The redevelopment shall be developed in accordance with all required permits and in accordance

with all applicable provisions of the City's Comprehensive Plan and Land Development
Regulations in effect on the effcctìve date of this Agreement. No Certificate of Occupancy for
an individual building shall be issued untii all plans for that building are approved by the City
and Orvner has complied with all conditions in permits issuecl by the City and the other
reguLatory entities t'or that building. The City agrees that any permits or certiÊrcates oIoccupancy
to be issued by the City shall not be unreasonably withheld or delayed.

K. Cornpliancg With Permit, Terms. Conditions" and Restrictions |,lot ldentifiecJ Herein.

The failure of this Agreement to address a particular permit, condition, term, or restriction shali

nof relievc Owner of the necessity ol complying with the law governing said permitting
requirements, conditions, terms, or rcstrictions"

L. Laws Governing.

L For the duration cf this Agreement" ali approved development of the Property shall comply
with and be controlled by this Agreement and provisions of the Cily's
Comprehensive Plan and City Code in etTcct on the date of execution of this Agreement,
inclusivc of text changes and rezoning approved by the City Council on the date of the City's
approval of this Agreement, if any. The parties do not anticipate that the Ciry witl apply
subsequently adopted laws and policies to the Property" ercept as expressly provided in this
Agreement.

2. Pursuant to Section 163.J233, Florida Stah¡tes, the City may apply subsequently adopted

T AL 45 t, 4 79, 332v 2 7-3048
6036260/tt¡.2
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larvs ancl policies to ihe Froperfy only if thc City holds a public irearing and deterrnines lhat:

The nerv laws and pclicies are not in confliet with ¡he lai,vs and poheies goveming the
Agreernent and do not prçvcnt development of the land uses, intensiÍies, or clcnsities set

t'orth in this Agrcement;

ii. The new laws and poticies are cssential to the putrlic heaith, safely, or welfare, and the

City expressly states ehat tlicy shall appty to Ëhe eievelopment that is subject to this
Agreement;

iii. The Ciry demonstrâtes thac substantial changes have occu¡red in pertinent conclitions
existing at the time oIapproval olthis Agrcement; or

iv. The Agreement is based on substantially inaccurate inforrnation supplied by Owner

Provided, however, nothing ín this Àgreement sha[! prohibit the parties from murually agreeing
to apply subsequently adopted laws to the Property.

3. If state or federal laws enacted atier the Effective Date of this Agreement preclucle any
party's compliance with the terms of this Agreement, it shall be modifìecl as necessary to comply
with the relevant stato or Federal [aws" However, this Agreement shali not be construed to waive
or abrogate any rights that may vest pursuant to common law.

VÍ. Amendment, Renewal ancl Termination.

This Agreernent may be amended, renewed, or ierminated as follows

l. As provided in Section 163.3237, Florida Statutes, this Agreement may be amended by
mufual consent of the parties to this Agreemcnt or by their suçcessors in interest. Amendment
under this provision shall be accomplished by an instrument in writing signed by the parties or
their successors-

2. As provided in Section 163-3237, Florida Statutes, this Agreernent may be renewed by the
ûutual consenf of the partícs, subject to the public hearing requirement in Section 163.J225,
Florida Statutes, and applicable LDRs. The City shall conduct ai least two (2) public hearings,
one of which may be heid by the local planning agency at the option of the City. Notice of intenl
fo consider renewal of the Agreement shall be advertised approximately fifteen ( l5) days before
each public hearing in a newspaper oigeneral circulation and rcadership ín Marathon" and shall
be mailed to all alfected property owners before the first public hearing" The day, time, and
place at which the second public hearing wiit be hetd shall be announced at the tîrst public
hearing. The notice shall specify the Loealion of the land subject to thç Agreement, the
dcvelopment uses on the Property, the population densities, and the building intensities and
height and shall specily a place where a copy of the Agreement can be obtained.

rAL 45 1, 479, 3 32v 2 r4a48
603626040.2
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l. This Agreemeni may be tenninafed by û',vner or its suotcssor(s) in interest lollowing a

breaeh ot" this Agreement by the City upon lvrittcn notice to the City as prcvided in this

Agreernent.

4. Fursuant to Section 163.3235, Ftorida Stahrtcs, this Agreement may be revoked or modifrod

by the City if, on the basis of substantial competent evidence, the City f,tnds there has been a

faiiure by Owner to comply r,vith the terms oI this Agreement.

5. This Agreement may be terminaied by muruai conseût of the parties

N" Breach of Agreement and Cure Frovisions.

l. tf the City cone ludes that there has been a material breach in this Agreemcnl by Owner, prior
ro revoking this Agreement, the City shalt serve written notice on Owner identiflying the term or
condition the City contends has been materially breached and providing Owner with ninety (90)

days from the date of receipl of ihe notice to cure the breach or negotiate an amendment lo this

Agreement. Each of the following events shall be considered a materiai breach of this

Agreement:

(i) Failure to comply w¡th the provisions of this Agreement;
(ii) Failure to comply with terms and conditions of permits issued by the City or other
regulatory entity for the development authorizcd by this Agreement.

2. lf Owner concludes that there has been a material breach in the terms of this Agreement by

the City, Owner shall serve written notice on the City idenrifying the term or condition Owner

contends has been materially breached and providing the City r,vith ninety (90) days from thc

date of receipt of the notice to cure the breach, or negotiate an amendment to this Agreement.

The follolving events shall bç considered a rnaterial breach of this Agreement:

(i) Failure to comply with the provisions of this Agreement;
(ii) Failure tc timely proçess any application for Site Plan approval or other development

authorized by this Agreement.

3. If either party waives a material breach in this Agreement, such a waiver shall not be deemed

a waiver ofany subsequent breach.

4. No¡withstanding any other provisions of this Development Agreement to the contrary,
ncither party hereto shall bc dccmed to bc in dcfault under this Developmenl Agreemenf where

del.ay in the construction or performance of thc obligations imposed by this Development
Agreement are caused by waç revolution, labor strikes, lockouts, riots, floods, earthquakes,

fires, casualties, acts of God, governmental restrictions" embargoes, litigation (excluding

litigation between the City and the Owner), tornadoes" hurncanes, tropical storms or other
severe weather events, or any other causcs beyond the control of such party. The time of
performance hereunde¡ as well as the term of this Development Agreement, shall bs extended

for the period of any forced delays or detays caused or resulting from any of the foregoing

f AL 4 5 1. 479, 33?l/ 2 r-3A48
6038260¡10,2
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causes. The ûwner must submit evidence to the City"s rsasonatlle satisfìrction of any such

delay.

O. Notices.

A.ltr notices, demands, requests, or rsplies provided for or peftnitted by this Agreement,
ine luding notifieation of a change ol address, shall be ín writing to the addressees identified
bolow, and may be delivered by anyone of the following methods: (a) by personal clelivery; (b)

by deposit rvith the United States Postal Services as certiÍred or registered mail, rehrrn receipt

requested, poståge prspaid; or (c) by deposit with an ovemight ex.press deiivery service with a

signed rcceipt required. Notice shall be effcctive upon receipt. The addresses and telephone

numbers of rhe parties are as fbllows:

TO OWNER.:
SH lvlarathon, Ltd.
c/o Robsrt Spottsrvood
506 Fleming Street
Key West, FL 33040

With a copy by regular U.S. Mail to

Rob Gebaide
BakcrHosletler
SunTrust Center, Suite 2300
Orlando, Ftorida 32801
ga7\ 64e-40se

TO TFIE CITY:
City Manager
City oÊMarathon
9805 Overseas Highway
Marathon, Florida 33050
(30s) 743-0033

With a copy by regular U.S. Mail tcr

Lynn M. Dannheisser, Of Counsel
GrayRobinson, P.A.
l22l Brickclt Ave., Ste. 1600

Miami, FL 33131
Main: 305-416-688û | Fax: 305-416-6887
Email: lynn.dan¡heisser(ôeray-robinson.com

P. Annual Reporf.

ûn each anniversary date o[ the Effective Date of this Agreement, Owner shall provide the City

I'A L 45 1. 479 332v 2 7-3A-48
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wirh a report iclontifying (a) ths ämount of developme¡it authorizcd by this Agreement lhat has

been cornpletect, (b) the arnouni of clevelopment authorized by this Agreemeni that remains to

be completed, and (c) any çhanges to the plan of development lhat have occuned during the

one (l) year penod fiorn the Effective Date of this Agreement or from fhe date of the last

Annual Report.

Q. Enfotsement

fn accordance with Section 163.-7243, Florida Srarutes, âny party to this Agreement, any

aggrieved or adversely affectod person as defined in Section 163.3215(2), Florida Stah-rtes, or

the State Land Planning Agency may file an action for injunctive relief in the Circuit Court of
Monroe County, Florida, to enlorce the terms of this Agreement or to chalienge the compliance

oi this ,A.greement wiÍh the provisions of Section 163 322A-163.3243, Florida Statutes.

R." Bindine Effect.

Tiris Agreement shaii be binding upon the parties hereto, their suocessors in interesr, heirs,

assigns, and personal representatives.

S. Assiqnment.

This Agreement rnay not be assigned withouf the written consent of'the parties, rvhich consent

shall not be unreasonabty withheld.

T. Drafting oiAgreement.
The parties acknowledge thaf thcy jointly participated in the drafting of this Agreement and

that no term or provision of this Agreement shall be construed in favor ofl or against either
party based solely on the draflting of the Agreement.

U. Severabilitv.

In the event any provision, paragraph or section of this Agreement is determined to be invalid
or unenforceable by a court of competent jurisdiction, such determination shall not affect the

enforceability or validity of the remaining provisions of this Agreement.

V. Ap-pliçable Laws.

This Agreernent was drafteci and delivered in the State of Florida and shall be construed and

enftrrced in accordancc with the laws o[ the State of Ftorida.

W. LitieatiodAtlorneys EqqslVenue: Waiverof Riqht to Jffial.

As between the City and Owner, in the event of any litigation arising out of this Agreement, the

prevaiiing party shalt be entitled to recover all reasonable costs incurrcd with respect to such

TA L 45 t. 479. 332v2 7-34{,8
603626040.2
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litigation, incluciing re¿ìsonabLe attomey's ties. This includes, bnt is no¿ limited lo"

reimbursement lbr reasonabie atfomcy"s fees and costs incurre<i with respect to any appellate,

bankruptcy, post-judgment" or trial proceedings related to tiris Agreemenl. Venuo for any legal

proceeding arising out of this Agreement shall be in þlonroe Celunty, Floricla.

TFIE PAR.TIES TÛ THiS AGREEMENT V/AIVE THE RIÛI.IT T'O "{ JURY TRTAL IN,Å"NY

LITICATION ARISfNG ÛIJT CF THIS AGREEMENT.

X. Use of Sineuiar andPlual"

lVhere the context requires, the singular includes the plural, and plural incluclcs the singular.

Y. Duplicato ûriginals: Counterparts.

This Agreement may be executed in any number of onginals and in countetparts, all of which
evidence one agreement. Cnly one original is required to be produced for any purpose'

Z. Headings.

The headings contained in this Agreement are for identif,rcation pLlrposes only and shall not be

construed to amend, modity, or alter the terms of thís Agreement.

AA. Entirety of Agreement.

This Agreemenl incorporates or slrpersedes all pnor negotiations, Çoffespondçnce,

conversations, agreements, or understandings regarding fhe matters contained lrerein. The

parties agree that there are no commi¿ments, agresments, or understandings conceming the

subjects covered, by this Agreement that are not contained in or incorporated into this document

and, accordingly, no deviation from the lerms hereof shall be predicated upon any príor

representations or agreements, whecher written or oral. This Agreement contains the entire and

exclusive understanding ancl agreement among the parties and may not be moclified in any

manner except by an instrument in writing signed by the parties.

BB. RecqLding; Ellective Date.

The Owner shall record this Agreement in the pubtic records of, Mon¡oe Counry, Florida,

within fourteen (14) days after the date the last party signs this Agreement. A copy of the

recoreied Agreement showing the date, page and book where recorded shall be submitted to the

State Land Planning Ageney at ihe Departrnent of Community,A.ffairs, Division of Community
Planning, 2555 Shurnard Oak Boulevard" Tallahassee FL 32399-2100 by hand delívery or
registered or certified United States mail, or by a delivery service that provides a signed reccipt

showing the date of delivery, within fourteen (14) days after the Agreement is recorded and

received by the Owner qrr his agents. Orvncr shali also provide a copy of the recorded

Agreement to the City at 9805 Overseas Highway" Marathon, Florida 33050, within the same

TAL 451 .479.332u2 r-30{8
6A362ãA40.2
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trrae period. This Agreeme¡rt shall becornç eflective thirty {31}) days ai'ter ihc clate thc State

Lanci Ptanning Ageney receives iÉs copy pursuant to Section 1ó3.323ç, Floncla Slalutes"

CC. Date ol lrgreement.

The Date oIthis Âgreement is ths date the last party signs and acknowiedges this Agreernent.

IN WITNESS WFIEREOF, the parties hereto have set their hands and seais on the day and year

belor.v written. Signed, sealed, and delivered in lhe presence of:

WITNESSËS CWNER
SH tu4arathcn, Ltd., s" Florida limited
partnership

By: sJ vúutnø, Inc., a Florida

"i;ït::*t'tr'
S

vL M. Ar ^J^a1

Name oIrvitness (printecl or typed)

silnãnrg¡**Ys" re¡ffv
Name oÊwitncss (printed or typecl)

STATE OF FLORIDA
COLTNTY OF MONROE

ATTEST:

fAL 4il, 4rg, 332v2 7-3048
6036260¿10.2

{.L Name: Robert A. Spottswood
Title: President

eñ

CITYOF IVIARATHON

eF'vì*E.Plr".v- z /¿t lz*!

- Thg lollowing insrrument was acknorvledged before me on ,n¡, þ#- clay ol
Ú,,alr, , 2014, by ltobert A Sporrswood, as President of SH fularathon, Inc., the Ceneral

Þått"¿1of SF{ Marathon, Lld'' who is personallv knory! to me or rvho produced
as identification, and who did/clicl not

t"k"^r"rth 

- 

/)/t., J (,,,,,{
Nól-ary-Pubtic, State of Flonda At Large

My commission expires:

On the [0'h day of, June, 2014, Thp City Council of the Ciry of Marathon approved this

r\greement by Reso lutio n No "&L*'-Í&

ÐIANÊ
Commi.s¡on # FF 042198

Expirsg Dæember 3, 2017
ssÖd thru lþt t-l lÀw eû,$6t01!
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By: .ü,. t* i?.-r
City Clerk

APPROVED AS TO FR"OM AND LEGALITY
FORTHE E AND THE

THON, ONLY

TAL 451, 479, 332v2 7-JM8

MAYOR

IIONROE COUNTY
OFFICIAL RECORDS

6036260¿10.2



Exhibit "B"

Sponsored by: Puto

CITY OF MARATHON, FLORIDA
RESOLUTION 2014.105

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARATHON,
FLORIDA, APPROVING THE FINAL RANKINGS AND ALLOCATION OF
THTRTY-FrVE (3s) TRANSTENT RESTDENTIAL UNITS (TRUS) TO TWO (2)
ELIGIBLE PROJECTS PURSUANT TO CHAPTER IO7, ARTICLE 1 OF THE
LAND DEVELOPMENT REGULATIONS; PROVIDING CONDITIONS FOR
THE USE OF'ALLOCATED TRUS, PROVIDING FOR THE TRANSMITTAL OF
THIS RESOLUTION TO THE STATE DEPARTMENT OF ECONOMIC
OPPORTUNITY; AND PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, the City of Marathon, Florida (the "City") received two (2) complete and timeiy
applications requesting a total of thirty-five (35) Transient Residential Units (the "TRUs") allocations,
from applicants known generally as Coconut Cay (Sapodilla Holdings) and Holiday Inn Express; and

\ryHEREAS, City staff reviewed each application for TRUs pursuant to the criteria set forth in
the LDRs, Chapter 107, Article 1, Section 107.06 G.;and

WHEREAS, each applicant complied with the terms of Chapter 107, Article 1, Section 107.06
G.; and determined to be eligible to receive TRUs from the City; and

WHEREAS, the City Council conducted a properly advertised public hearing on August 26,
2014 rcgañing the allocation of TRUs,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. Based upon the information and evidence presented by City Staft the applicants
and members of the public, the City Council hereby finds:

(a) The Public l-Iearing was properly advertised and held, as required by law, and the
applicants and all interested parties concerned in the matter were given an opportunity to be heard; and

(b) Based upon the stalï recommendation, the City Council awards TRU allocations as
follows:

Coconut Cay (Sapodilla Holdings 10
& Suites

TOTAL TRUs 35

Section 3. Award of Transient Residential Units to each applicant is subject to the following



conditions

(a) All conditions of the respective Conditional Use Permits and Development Agreements
approved by the City are complied with; and
(b) Compliance with all of the conditions and requirements of Chapter 107, Article 1,

Section 107.06 G. of the City of Marathon LDRs are complied with; and
(c) Within thirty (30) days from the effective date of the this Resolution each applicant files
a restrictive covenant acceptable to the City Attorney in the public records of Monroe County
that memorializes the requirements of Chapter 107, Article l, Section 107.06 G.;.

Section 4. Based upon the above Findings of Fact, the City Council does hereby make the
following Conclusions of Law:

(l) The TRU applications were processed in accordance with Chapter 107, Article 1, Section
107.06 G. of the LDRs.

(2) In rendering its decision, as reflected in this Resolution, the City Council has:

(a) Accorded procedural due process;
(b) Observed the essential requirements of the law; and
(c) Supported its decision by substantial competent evidence of record.

Section 5. This Resolution shall become effective immediately upon its approval by the
Florida Department of Economic Opportunity.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF MARATHON
FLORIDA, THIS gth DAy OF SEPTEMBER, 20t4.

THE CITY OF'MARATHON, FLORIDA

b.o K ï] "--"
Dick Ramsay, Mayor

AYES:
NOES:
ABSENT:
ABSTAIN:

Bartus, Bull, Senmartin, Ramsay
None
Keating
None



ATTEST¡

Diane Clavier, City Clerk

(City Seal)

APPROYED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE OF THE CITY
OF MARA N, Y:

Lynn , City Attomey


