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CITY OF MARATHON, FLORIDA
RESOLUTION 2016-87

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA APPROVING A REQUEST BY TROPICAL
GETA\ilAYS, INC. FOR A DEVELOPMENT AGREEMENT PURSUANT TO
CHAPTER 1O2O ARTICLES 8 OF THE CITY OF MARATHON LAND
DEVELOPMENT REGULATIONS ("THE CODE") ENTITLED
ú.DEVELOPMENT AGREEMENT," FOR THE DEVELOPMENT OF A
PROPERTY WITH FOURAFFORDABLE HOUSING UNITS; PROVIDING
FOR PROPOSED DENSITIES OF APPROXIMATELY 25 AFFORDABLE
HOUSING UNITS PER ACRE; POVIDING FOR THE IN LIEU PAYMNET
OF MARKET RATE RESIDENTIAL TBR TRANSFER FEES; LOCATED
BETWEEN 735 & 74l41sr STREET; WHICH IS LEGALLY DESCRIBED AS
BLOCK 5 LOT 3 MARATHON BEACH SUBDIVISION, SECTION 10,
TOWNSHIP 66 SOUTH, RANGE 32 EAST, MARATHON, MONROE
COUNTY, FLORIDA; HAVING Rß,AL ESTATE NUMBER 00337250-000000,
NEAREST MILE MARKER 49.

\ryHEREAS, Request By Tropical Getaways, Inc. (The "Applicant") filed an Application on
July 29,2016 for a Conditional Use Permit and Development Agreement pursuant to Chapter 102,
Articles 8 and 13 of the City of Marathon Land Development Regulations (LDRs); and

WHEREAS; the Applicant proposes to develop two (2) duplex structures for atotal of'four
(4) deed restricted affordable residential units square feet of commercial space and to enter into a
Development Agreement in lieu of the payment of market rate residential TBR transfer fees
associated with the project; and

\ryHEREAS, City staff reviewed the Applicant's request for a Development Agreement
determining that the Applicant's project proposal was in compliance with the City's Comprehensive
Plan and Land Development Regulations (LDRs) and further that there was no substantial impact on
the City's Level of Service (LOS); and

WHEREAS, on the 19th day of September,2076, the City of Marathon Planning
Commission (the "Commission") conducted a properly advertised public hearing (the "Public
Hearings") regarding the request submitted by the Applicant, for a Development Agreement pursuant
to Chapter 102, Article 8 of the LDRs; and

WHEREAS, and on the 27th day of Septemb er,20l6 and the 1 lth day of October ,20l6the
City Council (the'oCouncil") conducted properly advertised public hearings (the "Public Hearings")
regarding the request submitted by the Applicant, for a Development Agreement pursuant to Chapter
102, Article 8 of the LDRs; and



\ryHEREAS; the City Council made a determination that the Applicant's request for a

Conditional Use Permit, subject to the terms of the LDRs and with Conditions imposed, was in
Compliance with the City's Comprehensive Plan and LDRs and further, that the approval is in the
public interest, is consistent with its policy to encourage the redevelopment of properties within the
City of Marathon and will further the health, safety and welfare of the residents of Marathon; and

\ryHEREAS, the purpose of the Conditional Use Permit is to allow for the integration of
certain land uses and structures within the City of Marathon, based on conditions imposed by the
Council. Review is based primarily on compatibility of the use with its proposed location and with
surrounding land uses and on the basis of all zoning, subdivision and other ordinances applicable to
the proposed location and zoning district,

NO\ry, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
oF MARATHON, FLORTDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein

Section 2. The City Council hereby approves the document attached hereto as Exhibit
"A", granting a Development Agreement To Tropical Getaways, Inc. subject to the Conditions
imposed.

Section 3. This resolution shall take effect immediately upon its adoption by the City of
Marathon and after review and approval by the Department of Economic Opportunity pursuant to
Chapters 163 and 380, Florida Statutes.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORTDA, THIS llrH DAY OF OCTOBER, 2016.

THE CITY OF MARATHON, FLORIDA

Mark Senmartin, Mayor

YES:
NOES:
ABSENT:
ABSTAIN:

Zieg, Coldiron, Kelly, Bartus
Senmartin
None
None



ATTEST:

L
Diane Clavier, City Clerk
(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE OF THE
CITY OF MARATHON, FLORIDA ONLY:

A



EXHIBIT A
DEVELOPMENT AGREEMENT
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DEVELOPN4ENT AGREEMENT FOR

TROPICAL GETAWAYS. Inc''

MARATIION, FI,OR]DA

THIS DEVELOPMEN]'AGREEMENT ("Agreement") is entered into b1"and betrveeu the clTY

oF MARATHON, FLORIDA. a Florida munìcipal corporation (herein referrecl to as "city")' and

TropicalGetaways trrc.,gOqS College Parkway, Suite t i93, Fott Myers, FL 33919-5824'aFlorida

Corporation (heii,in ret-erred tn as "Or¡,ner'.j. pursuant to Chapter 102' Articlc 8. of the [-and

oe'elopment llegulations ol thc City' of Marathon, and the Floricla Local Government

Developnre't Agleement Act. Sections I 63.3220- I 6 3 .3243 ,Irloricla Statutes. and is binding on the

l-.lffective Date set forth herein.

'WI'I-NESSETH:

WHEREAS, Owner is the owner of real property located jn M¿rrathon' Monroe Countl'-

F-lorida. rnore p¿rticglarl.v describcct in Exhibit "l\" (bouncìar¡' sr;rvc.v). attachecl hcreto and

incorporatecl herein b-v rel-erence; and

WHEREAS, Owner has submittcd a proposalto develop and construct lour (4) affordable

residerrtial units; and

WHEREAS, t¡e construction ancl nraintcnanse of al'f'orclable housing witilin the Cit.v of

Marathon is a rlcsirable goal and rvill serv'e to prcservc workf'orce housìng in the t-ace of ccononric

gentrifìcation, and

WHEREAS, the economic dcvelopment al'I'or<led by this Agrec.ment is in the best interest

of both pafties to this Agreement as lvell ui tl't. g.n*tal public in the Cit-v of Marathon; ancl

W¡IEREAS, tl-re Maratho¡ Planning Comnrissiotr helcl a ptrblic hearing on the l9'r' day of

September, 2016, to co¡sicler this Àgrcement, ancl recolnmendecl approval of tiris Agreemetrt; and

WHEREAS, the City Council of Maralhon helcl public hearings on the 27'h 'Jay of

September ancl I lth clay of October. 201 6, to consider this Agree ment: ancl

WHERI¡AS, the City has determinetl that this Agrccment is in the public interest and is

consistent r+ith its polic,v- to óncouragc the reclevelo¡:ment of lvtarathon in a m¿mner that provides

and preserves aft6iclablå housing ¿uld r.r,ill further the health. salèt1", arrd weltare of the residents

of'Marathon; and
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WHEREAS, the State of Floricla has awardecl the Cit-v of Ìvfalathon suflicient alloc¿ttions

of market rate ancl afforclable housing to allow the Owrer an award of four (4) affordable unit

entirlements th¿rt r.vill allow conrpletiõn of thc proÌect; ancl the city accepts a $20.000 in lieu of

payment f'or EACH ttansfèr of Mal'ket Rate TBIì's, ¿rlld

NO\ry, 'rHE,REFORE, in consideration of the mutual promises and undertakings

contained here in. thc receipt ancl sr.rfTìciency of which are hcreb,v acknowledged, the partic-s agree

as follows:

I. RE.CITALS.

The t'oregoing Recitals are a part of this Agreement on i','hich the parties have relied and are

incorporated into lhis Agreement by reflerence.

II. PI.IRPOSES OF AGRIBMENT.

The purposes of this Agreement are as lirllows:

A. l'o encourage reclcveloprncnt of thc Property consistent ',r'itlr Objective l--i'4 in the City-'s

Comprehensive Platt.

B. -l'o sectrc tlre abilit,v to construct Orvner's proposed development of two (2) duplex

residsnces totaling four (4) units.

C. To secure f'our (4) afTordable builcling ailocatiorls.

D. To establish arr ln l,ietr Payntent Crcdit for fiture'l l]R'l'ransfers.

ITt. DIìFINITIONS.

For the purposes of tlris Agrcenrent. all terms shall have the definitions as found in the l-and

Development Regulations (LDRs)" Cornprehensive Plan ancl in Chapter 163, Frlorìda Statutes' or

in ot¡er. applicabie Florid¿r Statutes, alrd if not defined in the Cocle. Plan, or Stattlte. the term shall

be understood by its usual ancl customary meaning-

IV. STATTITORY AND CODB REQUIREMENTS.

'l'he parlies recognize the birrcling eff'ect of the Florida l,ocal Governnlent devclopment Agreement

Ac1. Scctiglls I 63.32: l, et scc1.. t-lorida Statutes, as to the form ancl content of this Agreement and

in accorclance therewith set f'orth ancl aglec to the follor'ving:

A. Legal Descriptionjmcl OrvrLership. Tropical Getaways Inc. 8695 College Parkway Suite

ll93 Fort Myers, Fi 33919-5824, is the Oi,vner of thc Property'-. r.vhicli Property is the subject of
this Agreement, a^s describecl in Exhibit B. Boundary and Topographic Survey. There are tto clther

legal or equitable r)wrlers ol'the subject properly known to the parties lo this Agreement.

BkË
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B. puration ollAgreen'lçnt and Submission of Permit ApÞlicatio!ì. Owner shall have a peliod

oft*el,F*1121*o'.'thif,o*thetjffectiveDateoft1risAgreenrenttosubntitanapplicationfora
bgilding permit with the City to commence construction of the ¡rrojcct contenrplatcd herein.'fhe

duration ôf thir Agreement shall be ten (10) yearrs liom the elI'ective clate. Should the owner not

commence consrruìtion r.vithin eighteen (18) months ol'the ellective date of this Agreemeltt. then

this Agreement shall be pull and voicl and the allocation of afforclable housing containecl herein

shall be null and void and said allocation shall revert to the City'. 
-l'his Agreement may be renewed

or ertenclerl as provided herein. I1'the Olvnel has not conrplied with the terms ol'this section, this

Agreement may be subject to termination as provicled herein'

C. Iluilding lìight Allocations.

L For purposes of this ¿rgreement. every unit completed up to lbr.rr (4). (defined fuitlier as

issuance ol'a Clcrtificarc of Occupanc,v) shall immediatel,v qualif¡'- for ten (10) Individual
'l'blR Transfèr Certificates and cach Certificate shall qualil¡"the party in legal possession

the right to transfl'r one (i) TBR per each Redeemable Certilicate redeemable as described

belori. An¡.. transl'er in ownership of Certilicates to another part¡' than itJcntified in this

Agreemcnt. shall be idcntifìed to the Citl'ín writingl

2. TBR Transfèr CertilÌcates shatl be redeemable by the person in legal possession at the time

of redernption and be appliecl against an-v transf-er f'ee required at 1he timeof redemption;

1BR'l'ransfer Certificates rnal, also bc tedeemed against an-v- trattst-er fee paid into ancl held

in cscrovv or anJ* 'l'tìl{ transfcr fèe currently in process at the time that the Clcrtifìcates âre

redeenled. However. the City shall not t'emit any lees ah'ead,v accepted and placed in the

general accourtts of the Citl" of Marathon.

3. F'or the purposcs of' this agreenlcnt on.- (l ) Redcemable Certifìcatc shall entitle the legal

reciee:ning ir*n.. to transltr one (l) TBR in lieu of any transtèr fèe's that tnay be requirerf

at the time of tr¿rnsfer. Ho'uvel,er. as rvilh any other transl'er of TBRs. the trattsfèr must

conrpll,- rvith all applicable elements o1' the City of lr.'Íarathon I-ancl Development

Regulations, particularly ()ha¡rter 107" Article 2. "'['ransfer of Êluilding Rights."

4. Ten (10; TBR Tra¡rsfèr Certilìcates shall be issued and recolded within 30-days upon the

issnance of a Certifrcate of occupancl.'ancl redemption applied irnlnediatelJ- upon transfer

approval of a'l'BR or refruld request in the altentative.

5. 'Fhe ¡umtrer ¿l'-[BR Tr¿rnsfèr Certifìcales issued by the City is limiteci to the l'our (4)

affordable resiclential units approved uncier this Developnent .t\green:ent and

corresponcling Conditional Use Permit. Thus. the limit of units issued untler this

Devclopnrent r\greenrent shall be forty (4t)).

Afl'ordable I{ousing is ciefined in Section 110.00 o1'the Cit1"'s LDRs as: "Drvelling units

which contain less than or equal to I,800 square feet of habitable space meet all applicable

requirements of the Unitccl Sta¡es Depaltmeut of l-lotrsing ancl [.lrban Dcvelopnrerrt mininrunr

própert,r- stan<Jar<ls as tÒ room sizes, tìxtures, landscaping arid building nraterials, rvhen not in

ionflict '"vith applicable larvs o1'City: ancl are restricted in perpetuity or as allorved b}' law for a
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minimum 50-1.'ear periocl to nse b¡.' householcls that meet the requiremenls o1'at least one (l) of the

fbtlowi¡g income categories: Veiy-lorv, lou,, median. moderatc or nliclctle. "l'he reqtrirements for

these incãmc categorie--s are as providc-ct in Chaptcr 104. "Specific Llse Regtrlatiotts". "

It is agreed that the al'ftrrdable housing shall comply with the Moderate-inconre standards

or Micldle-income stanclards as set forlh in Section 104.03 (cl) and 104'03 (e)'

Moderate-incorne is detìneil as: "A householcJ. whose incotne (excluding that ol'fulltime

students u¡der lB years of age) does not exceed 120 percent of the median adjusted gross aunttal

income for householcls rvithin thc county';"

Middle-income is detjnecl as: "A household. whose income (exclucling that of full-tirne

students uncler 18 years ot'age) cloes not exceed 160 percent of the median adjusted gross annual

income w'ithin the count,v;"

D. Sale ç¡r Le¿rse. Orv¡er agrees to strictly comply with ¿rll the recluirements of the City ol'

¡4arathou regáiáing salc or lcaìing of the at-tordable housing units (general afforclable pool as

defìnecl in Section 107.0(:(c) to be constructed as part clf the pr0ject. In addition C)wner anticipates

establishing the afTorilable units as rental units. but in the event that the afTbrdable units are sold,

individ¡al{, or in buik. the ¿rflirrdable housing deed restrictions rccluirecl by the Cit.v" shall be

imposecl wittr a duration of fift.v (50) years ûnm the date of the issuance of the certificate of

occupancv.

E. Densitv anclBuildine lJeight. The property is located in a Residentiat High ZoningDistrict

as defined in the f,un4 n.r,.topt*nt Regulations. Maxilnurn building height permittecl on the

propert.v is thirty-seven (37) feet.

F. public facilities. Conçurrency. hnpact Fees-. The t'ollowing identilìes the public facilities

thot are ,.quir.d thun"ilt seir;ice the development of the Property: rvho shall provide the facilitiesl

what nerv facilities, if' an1.', vvill tre constructecl; and a scheclule to assure ptrblic l'acilities arc

available concutlenl rvith the impacts of development.

L potable Water. Domestic potable water is provided by the lrlorida Ke-vs Aqueduct

Authoritl'.

2. Eleclric Service. l.lectric service is provided by Florida Keys lllectric Service.

3. Solid Waste. Solicl rv¿lste service is provided by Marathon Carbage Scrvice or its

successols and assigns. as determinecl by the City Council.

4. Fire Service. Fire serv'ice is provicled by the Marathon lìire Department'

5. Wastewater, Sewage Collection and Disposal. Waster.r,ater ancl scwage collection,

treatment. ancl dispostll shall be clone by connection to the Cit;' server system.
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6. Public Recrcalional Facilities. Public reøeationai tacilities are available near the

propert,v in the Marathon Communit,v Park ancl the Jt-sse Hobbs Park.

7. Stormu,ater Management. There shalt be no clirect discharge to the Cit¡' of
Mar¿rthon Nearshore Waters.

B. I'ire Protection. Fire sprinklers will be installed if required by City Cocle-

g. Concurrency. All pr-rblic Jacilities, with the exception of Wastervater. identifiecl

¿ùove are ¿rvailable as of the datc of this Agreement' and capacit¡' for each is projected tt-r

be available concurrent lvith the inrpacts of development. Wastewatcr capaciry is available

through the Cerrtlal Server systenl fur the City of Maratholl.

10. Impact Fecs. The City shall rvaive the impact fèes for the affotdatrle units allowed

pursriant to Section 1 1 I .02 Ir.3(f).

G. Beservatigns or Dedicatiols of Land for Pub.lic Purnoses. These are not contemplatecl or

necessary for this cleveloptnent.

FI Local Devel Permirs. I'he lbllowing City developnteut approvals are lequired for

ùe developtneut ol'the ProPertY

1. 'lhis Devclo¡rment Agreetne nt'

2. Builtli¡g and rel¿rted construction pennits f'or the structures. land clearing and

landscaping. At any time an1, building perntit is appliecl for, Or¡'ner shall demonstrate

compliáncó r,r,ith all appiicable Fecicral, State and Municipal Disablcd Access Regulations

in effect al the tirne of application.

3. Local Permirs for Stor¡nrvater Rturoff. Nothing in tliis Agreement shall preclude the

parries frorn appll..ing conclitions in adclition to F:ederal, State and regional permits. by

mutual agreement, cluring firlal site ¡rlan revier,'or permitting.

L Pindjng ofjÇonsistencv.. Ìly entering into this Agreement, the City finds that the

development permitted or proposecl here in is consistent rvith ancl furtliers the Cornprehensive Plan.

applicible LDRs ancl the Principles t-or Cìuitling Develo¡rment set forth in Section 380.0552(7).

Florida Statutes.

J. Mutual Cooperatign, City and Or.vner agree to cooperate fully and assist eaclt other in the

perfbrmance of the provisions til'this Agreement'

K w'ith
'fhe rcclevelopment shall be clevelopecl in ¿rccorclance rvith all required perm

rvith all applicable prpvisiçns of the City's Comprehel6ive Plan and

its and in accordance
[.and Development

Regulations in efÍect on the effèctive date of this Agreement. No C.ertificate of'Occuptutc,v- for an

indiyidual building shall be issued until all plans for that building are approved by the Cit,v and
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Owner has complied rvirh all conditions in permits issuecl by the City and the other regulator¡'

entities frrr that building. The Cit,v agrees that any pernrits or certificates of occupancv to be issued

hy tlre Cìty shall not be tlureasonablv rvithheld or delayecl

wi TheI,.
failure çf this Agreement to address a particular permit, collclition. tenn. or restriction

relic.ve Owner ofthe neccssit,v of complying wittr the lar.v governing said permitting reqtri
shall not
rernents,

conditions, terms, or restrictions.

I\4. Laws Ciovçrning.

L For the {urati6n 3f this Agreenrent, all approved developmetrt o1'the Property shall

comply rvith and be controlled try this Agreement and provisions of the Citv's

Comprehcnsive Plan anci C'it1,' Clode in effect on the date of execution of this Agreement-

inclusive of text clranges and lezoning approved by the Cìty Cotrncil on the clate of the

Cit-v's app¡x,al of this Agreement. if any'. The parties do not anticipate that the City ivill

uppty rubt.queptly adopted laws and policies to the Property, except as expressly providecl

in this Agreemcnt

2. Pursuanr to Section 163.3233. Floritla Statutes, the Cit¡' ma,"- apply subsequently

adopted laws and policies to the Propert-v- only if the City holds a public hearing and

dctermines that:

a. The nelv law's ¿rnd policies are not in corrflict r.vith the lau's ¿nd policies

goveming the Agreement and do not prevent developntenl ol the land tlses,

intensities. or densities set fbrth in this Agreement;

b. The neu, larvs ancl policies ate e.ssential to the public healtll, safbt-v, or

rvell'are, ancl the Cit,v expressly states that the.v shall apply to the developnrerrl that

is sutrject to this Agreemeut.

c. 1'he City clemonstrates that substantial changes have occurred ir-r pertinent

conclilions e xisling at the time of approval of this Agreemeut; or

cl. 'l'he Agrcenrent is based on substantially occurats inf'ormation sttpplied by

Orvner. ProvidecJ, Irov,,'ever, nothing in this Agreernent shall prohibit the parties

from mutualll,' agreeing to apply- subsequently adoptecl larvs to the Property.

-i. Ilstate or fecleral l¿n'vs enactecl alìer the l,rftective Date of this Agreement preclude any

partv's compliance with the terrns of'this Agreement. it shall be nrodified as necessary to

compl¡.' with the relevant state or Fecleral la'ws. Horvever, this Agreement shall not be

construecl to waive or abrogate any rights that rnay vc'st pursuant to collìmon larv.

N Amendment Iìenerval
tenninaled as lbllows

anrl Ternrination. This ¡\grcenlent rnay be amendetl, renewed. tlr
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L As provicled in Section 163.3237 ,Florida Statutes, this ;\greernent nlaY be amended

by mutual consent of the parties to this Agrecrnent or by their succc-ssors in irrterest

Anrerl6ment gnclcr this prqyision shall be acconrplished by-. an instrttmcnt in writin-e signecl

b,v thc parties or their successors.

2. As provicled in Section 163.3237,Florida Statutes, this Agleement may be rerewecl

by the mutiral consent of the pafiies, subject to the ptùliç hearing requirement in Sectiorr

|63.3225,Florida Slatutes, arici applicable LORs. The Cit-v shall conduct at leâsthlo (2)

public hearings, one of which rnay be held by the local planning agency at the option of

itt" City. Noiice of intent to consider rener.val of the Agreement shall be aclvertised

approxirnately fìfteen (15) days before each public hearing in a ner'vspapcr tlf general

circulation and reaclership in Marathon, and shall be mailed to all aff'ected property owners

bet-ore the first public heåring. The day. time. and place at rvhich the second public hearing

wilt be held shall be announced at the first public trearing. 'l'he notice shall specify the

location of the lancl strbject to thc Agreernent. the development uses on the Propefty' the

pop¡lation rJensities, ancl the builcling intensities anclheight and shall specifv a place where

a copy of the r\gteenìent can tre obtained.

3. T'his Agreement may be terminatecl by Owner o[ its succcssor(s) in interest

f-ollowing a brãactr of ttlis Agreement by the Cit1" upon written notice to the Citr" as

provided in this Agreement,

4. Pursuant to Section 163.3235, Florida Statutes, this Agreement nlay be revokecl or

modified by the City if. orr the basis of substantial competent eviclence. the City' fìnds there

has been a tailure by Ou'ner to comply w-ith the terms of this Agreement-

5. This Agreerncnt may be tenninated by mutual consent of the parties.

Breach of Aqreemenl and Cttre Provisions.

l. If the City conclucles thatthere has been a material breach in this Agreement by

Owner. prior to revoking this Agreement, the City shall sen,e writtell nttice ou Owner

identifying the rerm or condition the Cìity contends has been materiall-v breached and

providing Owner with ninety (90) ttays from the date of receipt of the notice to cure the

Èreach oi negotiate an anreirdment to this Agreement. Each of the fcrllor,i'ing events shall

be considered a material breach of this Agreement:

a. Failure to conrply rvith the provísions of this Agreement;

b. Failure to compll.'rvith terms and conditions ol'permits issued by the Ciry

or other regulatory entity lor tlie development authorized by tltis Agreement.

2. lf Owner conclucles that thsre ltas been a material breach in the terms of this

Agreement by the Cit.v. Owner shall serve rryritten notice on the Cit.v identifying the term

or condition Or.mer contends has been rnaterially breached and providing the City with

ninety (90) cla¡;s f}om the date of rec.eipt of the notice to ctre the brcach. or negotiate an
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amendment to this Agreement, 'l'he tbllorving events shall be considered ¿r nraterial breach

of this Agreemcnt:

a. Failure to comply with the provisions of this Agfeement:

b. Failure to timely process any application for Site Plan approval or other

development authorized by this r\greement.

3. If either part,v- rvaives a malerial bre¿rch in this Agreement. such a waiver shall not

be deemed a rvaiver of any subsequent breach.

4. Nptr.vithstanrling an,v other provisions of this Development Agreement to the

contrary, neither prrty hercto shall be deemed to be in delault tlnder this Development

Agreement whercclela.v in the construction or performance of the obligations imposed by

this Development Agreement are caused b.v- war. revolution, labor strikes, lockouts, riots,

flçoris. eafihquakes. Iìres, casualties. acts o{'Cod. govemmental reslrictions, embargoes,

litigatiol çexõluclilg litigation betrveen the City and the Owner). tornadoes, hurricanes.

trofical storms or other severe weather events, or any other causes beyond the control of
suóh party.'I'hc time of performance hereunder. as rvell as the term o{'this Development

Agreement, shall be extended lbr the period ol' anl'' f'orced clela¡'"s or dela,vs causecl or

resulting tionr an¡, of the f'oregoilg causes. TIle Orvner must sttbmit evidence to the Cit.v'-'s

reasonablc s¿rtisfactioll of any such delay.

P. Notices. All nolices, demands. requests, clr replies provicled fìrr or permitted b.v this

Ägreement. inclucling notilication of er change of adclress, shall be in rvriting to the addressees

idéntifiect below-, and niay be delivered by anyone of the fcrllowing methods: (a) bi' personal

delivery; (b) by cleposit rvith the United States Postal Services as ccrtifìed or rcgistered mail, return

receipt requested, postage prepaid; or ( c) by deposit with an overnight express delivery service

,uvith a sigried receipt required Notice shall be el'fective upon receipt. The addresses and telephone

numbers of the parties are as follorvs:

TO OWNER: Tropical Getaways Inc.
8695 College Parkway, Suite 1193

Fort Myers, FL 33919-5824

TO THE CITY Chuck Lin<lsey, City Manager
City' of Marathon
9805 0verseas Highway
Marathon- F lorida 33050
(30s) 74:i-0033

COPY BY REGULAR U,S. MAIL: David Migut, City Attorney

City of Marathon
9805 Overseas Higlr*.ay
Marathon, F'lorida 33050
(30s) 743-0033
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a, Annual Reoort. On each anniversary date of the llfïective Date of this Agreement. Owner

sÀall provicle the City with a report identifl,'ing (a) the amount of cleveloprnent authorized by this

Agreérnent that has been completed (b) the atnount of developrnent authorized by this Agreement

thát remains to be completed. anct (.c) any changes to the plan o1'development that have occurred

during rhe one (1) ¡,ear period fiom the Hf þctive Date of this Agreement or from the date of the

la-st Annual Report.

R. Enfbrc.ement. ln ¿rccordance vvith Section 163.3243, Floricla Statules, any par"trv to this

Agreement, any aggrievcd or adversely affected person as defined in Section 163.3215(2), Floricla

Statutes. or the State l.and Planning Agency may fi[e an action lbr iniunctive rclìef in the Circuit

Court of Monroe Countv, Floricla, to enfìlrce the ternls ol'this Agreentent or to challenge the

conrpliance of this Agreement ',vith the provisions of Section 1633220-163.3243, Floricla Statutes.

S. Ilinding liff,ect. l'his Agreement shall be binding upon the parties hcrcto, their successors

in interest. lreirs, assigns. and personal representatives.

'f . Assiglrnent. "l'his Agrecnrent may not be assigned withotlt the written consent of the

parlies, rvhich consent shall not be t¡nreasonably r.vithheld'

U. Dralling of As¡reernent. The parties acknrlrvledge thal they jointl,v parrticipated in the

drafting of this Agreement ¿rncl that no tenn or provision of this Agreement shall be construed in
favor ol or against eithe r party basecl sole l.v ort thc drafting of'the Agreemcnt.

V. Severability. hr the event an,v- provision. parzrgraph or section o1' this Agreement is

determine<l to be invalid or unenforceable by a court of competeut jurisdiction. such detennination

shall not affect the enforceability or validity of the remaining provisions of this

Agreement

W. Anplicable.l.,au,s. 'I'his Agreement rvas drafted and delivered in the State of Florida and

shall be corrstrued and enf-orced in accordance with the larvs of the State o1'Florida

X. Litig¿itiorvAttorneys Fees: Venue: Waiver of Right to Jr,ry Trial, As betrveen the City and

Orvner. ìn the event of any litigation arising out of this Agreemenl, the prevailing part-v shall be

entitled to recover all rr:asonable costs incurrecl 'nvith respect to sttch litigation, including rcasonable

attorney's t'ees. This includes, but is not lirnited to- reimbursenìent ftlr reasonable attorne,v-'s f'ees

and costs incurred with respect to any rippellate- bankruptcy. post-judgment. or trial proceedings

related to this Agreement. Venue ftrr any legal proceeding arising out of this Agreement shall be

in Monroe County, Florida.

THE PARI'IIJS TO THIS AGREEN4ENT WAIVE T'Hi] RICHT TO A .IURY TRIAL iN ANY
LITIGATION ARISING OLJ OF TI"ÍIS AGRN[iMÏiN'f.

Y. ljse of Singular arrd.lllural, Where the context requires, the sirtgular includes the

plnral, and plurai includes the singular.
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Z. Duplicate OriEinals: Counterparts. This Agreement may be executed in any nurnbsr of
originals and in .orntfrurtr,;lúT;hi.l't evidence one agreenlent. Onl;'one original is reqtrired

to be produced for any purpose.

A.A. Heaclinss. The headings contained in this Agreenrent are for identification purposes onl,v

and shall not be construed to amend, modi{,v, or alter the terms oflthis Agreement.

B.B. Entiretr- of Â.greenlent. This Agreement incor¡lorates ol supersedes all prior negotiations,

co¡espõndena", 
"onu*rroiionr. 

agreernents. or understandings regariling the nratters contained

herein. 'fhe parties agr.ee that there are no commitments, agreenlents, 01'understandings conceming

the subjectsìo.,ered by this Agreernent that are not contained in or incorporated into this clocument

and. accordingly. no cleviation fì'onl the temrs hereol shall he predicated upon an,"- prior

representationr åt agreements. rvhether written or oral. This Agreetnent contains the entire and

exclusive urderstancling and agreenrent among the parties and

n1a.v- not be mo<iitìed in any manller except b-v an instrument in writing signecl by the parties.

C.C. Recorcling; Eftèctive Date. The Orvner shall record this Agreernent in the Ptlblic Records

of Monroe County', t.toti¿a. 
",ithin 

fourteen (14) days after the date the last part-v signs this

Agreement. A copy of the lecorded Agreenrent showing the clate, pagc and book where recordecl

snatl te submittecl ro the State Lancl Planning Agency at the Department of Econontic Opportunity,

Division of Community Planning, 107 Madison Street. Room 22, Tallahassee. Floi-ida 32399 by

hancl delivcry or re-eistáred or certified United States mail. or by a delivcry service that provicles a

signed receipt slrowing the date of delivery, within fourteen (14) rtays after the Agreernent is

recorde<J ancl received try the Owner or his agents. Owner shall also prclvide a copy o1'the recorded

Agreemenr to the City oi çgOS Overseas Highuay. Marathon, Florida 33050, within the same tinre

pe-riod. llhis Agreement shall beconre effective thirty (30) clays after the date the State Land

Þlanning Agency receives its copy pursuant to Section 163.3239. Floricla Sfatutes.

D.D. Date o{ Agreement. The Date of this Agreernent is the date the last party signs and

acknowledges this Agreement.
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IN WITNESS WHERIIOF. the parties hereto have set their hands and seals on the day and year

below r,vrittcn. Signecl. sçaled, and deliYered in the presence of:

WITNESSES: OWNER
Tropical GetawaYs, inc' a Florida

Corporation

Tropical Inc

\---

By:

ignature

Name of witness (printed or tYPed)

Si

q<,{) tJr r/
Name of witness (printed or tYPed)

Name: Michael Aranda, Jr.

Title: President

JW
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On the llth day of October,2076,The City Council of the City of Marathon approved this

Agreement by Resolution No- 2016-087'

ATTEST: CITY OF MARATHON

?rcr, lL¿,' Ùtc¿re 2-
l--

Diane Clavier, CitY Clerk Mark Senmartin, MaYor

APPROVED AS TO FROM AND LEGALITY FOR THE USE AND RELIANCE OF THE

CITY OF HON, FLORIDA ONLY

David Migut. A

BPHlSE.loHËlã'0.


