
CITY 01<' MARATHON, FLORIJ)A 
RESOLUTION 2013-11 

Sponsored by: Bernstadt 

A RESOLUTION OJ<' THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIJ)A, AUTHORIZING THE CITY TO ENTER INTO 
CONTINUING SERVICE AGREEMENTS WITH 3RD GENERATION 
PLUMBING, ABC CONSTRUCTION, ACTION MAINTENANCE, CEB 
CONSTRUCTION, CHRIS TEL CONSTRUCTION, CORAL MARINE 
CONSTRUCTION, FHP TECTONICS, GONZALEZ BROS 
LANDSCAPING, GREENTECH GROUP SOLUTIONS LLC, KEYS 
CONTRACTING, MARATHON ELECTRIC SIGN AND LIGHT AND 
SEA MAR mVERS, FOR GENERAL TRADE SERVICES ON AN AS 
NEEDED BASIS; AUTHORIZING THE CITY MANAGER TO ENTER 
INTO THE CONTINUING SERVICE AGREEMENTS ON BEHALF OF 
THE CITY; AND PROVIJ)ING FOR AN EFFECTIVE DATE 

WHEREAS, the City published a Request For Qualifications (RFQ) for the purpose of 
entering into continuing service agreements various tradesmen for assorted projects within the 
City and 3rd Generation Plumbing, ABC Construction, Action Maintenance, CEB Construction, 
Chris Tel Construction, Coral Marine Construction, FBP Tectonics, Gonzalez Bros Landscaping, 
Greentech Group Solutions LLC, Keys Contracting, Marathon Electric Sign and Light and 
Seamar Divers LLC met the requirements of the RFQ. 

WHEREAS, entering into these various continuing service agreements will expedite the process 
of selecting a construction firm to provide needed services while still complying with the policies 
and procedures of the City's procurement policy. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF MARATHON, FLORIJ)A, that: 

Section 1. The above recitals are true and correct and incorporated herein. 

Section 2. The City Council authorizes the City Manager to negotiate and enter into 
Continuing Service Agreements with 3rd Generation Plumbing, ABC Construction, Action 
Maintenance, CEB Construction, Chris Tel Construction, Coral Marine Construction, HIP 
Tectonics, Gonzalez Bros Landscaping, Greentech Group Solutions LLC, Keys Contracting, 
Marathon Electric Sign and Light and Seamar Divers LLC, for general trade services in 
substantially the form attached hereto as Exhibit "A", and incorporated herein by this reference. 

Section 3. This resolution shall take effect immediately upon its adoption. 



PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORlJ)A, THIS 22"d DAY OF JANUARY, 2013. 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

ATTEST: 

Bull, Snead, Keating 
None 
Cinque 
Ramsay 

0~r)JA)JW0 
Diane Clavier, City Clerk 

(City Seal) 

APPROVED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE OF THE 
CITY OF MAl T rI N, FLORID NLY: 

City Attorn 



THIS AGREEMENT is made between the City of Marathon. Florida. a Florida municipal 
corporation whose address and principal place ofbusiness is 9805 Overseas Highway, Marathon. 
Florida 33050. (hereinafter the "City"') and ..; Ii,\! {"'''''01i, /" jlj'c'"(,,)i,\+l!:~t,, a Flc!rida 
corporation whose address and principal place of business is:~;L';.)~,(l'ii'''')L'_iti}> 
(hereinafter the "Contractor"), and lFi/J/1.. !r~'i/.i.(",(\ T--( .:5'./(j,· 

'\'IVHERlEA§~ the ,City desires to engage the Contractor to provide __ ,, ___ p I \1 j'rJ,Jilrl_ IV(VI (H, ___ , ___________ ,, ___ , ___________ as spec i fled be I ow (the .. W ork"') , 
l U 

NOW, THElRE1.70lRE, in consideration of the mutual covenants and conditions contained herein, the 
Contractor and the City agree as follows. 

1. Scoll" of Services/Delivembles. 

(a) The Contractor shall provide the Work at the uuit price [ ] or lump sum price [ 
speeifi,ed in Exhibit "A," attached to truB Agreement, and made a part hereof by this reference, 

2. Term/Commencement Date. 
(a) TIlls continuing contract shall be for a term of three (3) years with one (I) - two (2) year 
renewal at the discretion of the City. Actual completion of projects may extend beyond such 
tenn. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, unless 
extended by the City Manager. 

(a) The Contractor shall invoice the City on a monthly basis. AlI invoices shall provide a 
detailed statement of the Work performed hy Contractor for the period of time covered by the 
invoice. Contractor shall use the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to include such supporting documentation as is 
required by the Agreement Documents. 



(b) Each application for partial payment shall include an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City fe)r the Work have been applied by Contractor to discharge in 
lull all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for paymen!. 

(c) The final application for payment shall be accompanicd by all documentation 
called for in the Agrecmcnt Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an amdavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final paymen!. Ifany subcontractor or supplier fails to furnish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(c) If a dispute should occur regarding an invoicc submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall providc written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be rcsponsible for all paymcnts to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Furnish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange felf access to and make all provisions fe)r Contractor to enter upon real 
property as required for Contractor to pcribrm the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) T'he Contractor shall exercise the same degree of care, skill and diligcnce in the 
performance ofthe Work as is ordinarily provided by a professional under similar 
circumstances. If at any time during the term of this Agreement or within one 
year Ii'om the completion of the Work, it is determined that the Contractor's 
deliverables arc incorrect, defective or fail to eonfemn to the Scope of Work, upon 
written notiflcation ii'om the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may tcrminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause, 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of termination by the City, the Contractor shall bc paid for all work 
accepted by the City Manager up to the date oftennination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic fbrmat (as specifled by the City) within 14 days Ii'om the date of 
the written notice oftennination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualifled to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida, If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its ofncials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance, If applicable, 
coveragc to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-lilUlt covcragc, with limits of liability 
of not less than . ____ . __ ....... __ per occurrence, combined single limit Ic)r Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vchicles. Commcrcial General 
Liability. If applicablc, commercial general liability coverage with limits of 
liability of not less than ____________ pCI' occurrence combined single limit je)r 
Bodily Injury Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at tile time of execution of 
this Agreement and certified copies provided if rcquested. Certilicates oj' 
Insurance shall include the City as additional insured or certilicate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancellcd or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contractor shall not diserim inate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agrcement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

II. Attorneys' Fees and Waiver of' Jill)' Trial. 

(a) If either the City or Contractor is required to enforcc thc terms of the Agreement 
by court proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agrecment, each party hcreby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
jury. 



12. IlIdcmnilication. 

(a) Contractor shall defend, indemnify, and hold harmless the City, its officers, 
agents and employees, from and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgment or damages, arising out oJ: related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agrecment. Contractor shall reimburse the City f()r all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of; related to, 
or in any way connected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination ofthis Agreement. 

13 . Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the [allowing addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

1"01' 'rhe Contractor: 

9805 Overseas Highway 
Marathon. Florida 33050 

John Herin 
City Attorney 
GrayRobinson, P.A. 
40 I E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

14. Governing Law. 

(a) This Agreement shall be construed in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. Enlke Agrccmcnt/Modification/Amendment. 

(a) l'his writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that arc expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "C", or such other form as may be provided by City li'om time to time,. 

16. OWllership and Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result 1i'0I11 the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, dlll'ing the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agrcement shall not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise ofthe Contractor, and such fin11's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. Independent ContractoR'. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
independent contractor and not agents or employees ofthe City with respect to all 
of the acts and services periclI'll1ed by and under the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all lederal, statc and local applicable laws, 
ordinances, rules, regulations, and lawj~II orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. SurvivalofProvisioIls. 

(a) Any terms or conditions of either this Agreement that require acts beyond thc date 
of the term of the Agreement, shall sUI'vive termination of the Agreement, shall 
remain in i,III force and effect unless and until the terms or conditions arc 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor walTants that it has not employed or retained any company or 
person, other than a bona fide employee working solely jclI' the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual 01' finn, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. Authorization to Sign Agrccment. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreemcnt shall be 
non-exclusive and nothing herein shall preclude the City ii'om engaging other 
firms to perform the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identificd in Exhibit "A" thc Contractor shall 
deliver to the City Performance and Paymcnt Bonds in the form attached hereto as 
Exhibit "D" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Perionnance 
and Paymcnt Bonds will cease to be effective on thc date of the City's acceptance 
of the Work. Effective immediately thereafler, a Maintenance Bond will be 
provided for the one year period commcncing on the date of the City'S acccptance 
of the Work in the amount of twenty five pcrccnt (25%) of the Work price. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNI~SS WHEREOF, the parties have executcd this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF THE CITY OF MARATHON, FL.ORIDA ONL.Y: 

City At10rney 

CONTRACTOR 

1
/~' f /J/l By: !,~ (;;>~':'4i/ /; , /1 ( (1--;<h-f'_v0 " __ _ 

("'IA ',' "".f;M;·;1""~ 

Date: f}!/j-f!-L:1t, __ .S_:i!:::.:...LL ______ _ 

, President 



AGREEMENT BETWEEN 
THE CITY OF MARATHON 

f)j2C ~~+Jl\J~\-WtJ 
Tins AGREEMENT is made between the City of Marathon, Florida, a Florida municipaJ 
corporation whose address and principal place of business is 9805 OVJj'rseas Highway, Marathon, 
Florida 33050, (hereinafter (hc "City") and -t1LlC, (3l;Yl S;fWljfVUvf.L ~::Jfy_~:: a F~ork~a_ 
corporation whose address and principaJ place of business is: ___ ~t_;£lS; Mu I s, t, 
(hereinafter (he "Contractor"), and ;VI;[ ~"<'V fl- '731)10 

WHEREAS, the City desires to engage the Contractor to provide 

----_._----------- as specified below (the "Work"). 

NOW, THEREFORE, in consideration of the mutnal covenants and conditions contained herein, the 
Contractor and the City agree as follows. 

I. Scope of ServiceslDeliverables. 

(a) The Contractor shall provide the Work at the unit price [ lor lump sum price [ :I 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by this reference. 

2. Term/Commencement Date. 
(a) This continning contract shall be for a term of three (3) years with one (I) - two (2) year 
renewal at the discretion of the City. Actnal completion of projects may extend beyond such 
term. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, unless 
extended by the City Manager. 

3. Compensation and Payment. 

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a 
detailed statement of the Work performed by Contractor for the period oftime covered by the 
invoice. Contractor shall nse the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to incJnde snch supporting documentation as is 
required by the Agreement Documents. 



(b) Each application for partial payment shall include an affidavit or partial releasc of 
licn by Contractor and its subcontractors and suppliers that partial payments 
received from City for the Work have bcen applicd by Contractor to discharge in 
[,Ill all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) Thc final application for payment shall be accompanied by all documentation 
called for in the Agreement Documcnts, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an affidavit of Contraetor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indcbtedncss connected with the Work for which City might in any way be 
responsible, have been paid or otherwisc satisfied; and consent of the surety, if 
any, to final payment. If any subcontractor or supplier fails to fumish a release or 
receipt in full, Contractor shall provide the City with a cer1ified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undispnted portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputcs shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work relatcd to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and snpplicrs. 

(b) Any subcontractors used on thc Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Fumish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, rep011s and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for access to and make all provisions for Contractor to cnter upon real 
property as required for Contractor to pcri(mn the Work as may be rcqucsted in 
writing by thc Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligencc in the 
performancc of the Work as is ordinarily provided by a professional under similar 
circumstanccs. If at any time during the term of this Agreement Or within one 
year from the completion of the Work, it is determined that the Contractor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may tenninate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of tenuination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date oftermiuation. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
docnments, maps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout thc duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom scrvice of process may be made in the State of Florida. If 
requested hy the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



(a) Comprehensive Automobile and Vehicle Liability Inslll'anee. Motor vehiclc 
liability insurance, including applicable no· limit coverage, with limits of liability 
of not less than per occurrence, combined single limit [or Bodily 
Injury Liability and Property Damage Liability. Coveragc shall includc all owned 
vehicles, all non·owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than per OCClll'rence combined singlc limit for 
Bodily Injury Liability and Property Damage Liability. 

(el) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and eertitied copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination, 

(a) During the term of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for cmployment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the PUlllose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, InstlUctions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attol'Dcys' Fees and Waivel' of Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by comt proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each patty hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUry. 



12. Indemnification, 

(a) Contractor shall defend, indemnify, and hold harmless the City, its omcers, 
agents and employees, fi'om and against any and all demands, claims, losses, 
suits, liabilities, canscs of action, judgment or damages, arising out of, related to, 
or any way connected with Contractor's perfonnancc or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable at10rneys' fees and costs incurred ill and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way connected with Contractor's performancc or non-performance of 
this Agreement. 

(b) The provisions o[this section shall survive termination of this Agreement. 

13 . Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

With a Copy to: John Herin 
City Attorney 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

For The Contractor: A Be ~~+-'IZ,\JCbOf'.,)· J:.:;-(.1\(. 

~~~ i=L-=z~t2 G.. 

14. Govel'l1ing Law. 

(a) This Agreement shall be construed in accordance with and govellled by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. Entirc Agreemcnt!Modification! Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless exeeuted with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the tenns and 
conditions thereof via a written Change Order, in the fonn attached hereto as 
Exhibit "C", or such other form as may be provided by City from time to time,. 

16. Ownership and Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result from the Contraclor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of tenl1ination of this Agreement, have 
access to and the right to examine and audit any Records of the Contmctor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shall not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and such finn's familiarity 
with the City'S area, circumstances, and desires. 

18. Scvcmbility. 

(a) If any term or provision of this Agreement shall to any extent be held iuvalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fullest extent pennitted by law. 



19. Independent Contractor. 

(a) Thc Contractor and its cmployccs, voluntecrs and agents shall bc and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way be construcd to create a partnership, 
association or any other kind of joint undertaking, enterprise or vent1ll'c betwecn 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicablc laws, 
ordinances, rules, regulations, and lawiltl orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisious. 

(a) Any tenns or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until the tenns or conditions are 
completed and shall bc fully cnforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or finn, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. Authorization to Sign Agreement. 

(a) The execution and delivery of this Agrecment by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City !i·om engaging other 
finns to perform the same or similar services for the benefit of the City as 
determined in its sale and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing thc Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "D" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on tbe date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City'S acceptance 
of the Work in the amount of twenty five percent (25%) of the WOl'k price. 

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNESS WlmREOF, (he parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized (0 execute same; and by Contractor by and through its President, who has 
been duly authorized to exeeu(e same. 

ATTEST: 

--::::---c:--=-:--::- -;---­
Diane Clavier, City Clerk 

CITY OF MARATHON 

JII~ 
J \1 

+""-7'"",:,:-~~,,=. 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF TI ~ CITY OF MARATHON, FLORIDA ONLY: 

By: ____ ~~~~~~~._~~~ 
_-.''--L.lJK..;>.L',!.J., ... J: __ , Presideni 

Date: ~_!>-,-I +-1 ~13,,--___ _ 



EXHIBIT "A" 
SCOPE OF WORK 



To: 
From: 

ItXHIBIT "B" 
APPLICATION FOR PAYMENT 

Application For Payment No. 

City of Marathon 

Agreement: 
Project: 
City's Agreement No. 
For Work accomplished through the date of: 

1. 
2. 
3. 
4. 
5. 

6. 
7. 
8. 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
Current Contract Price (I plus 2): 
Total completed and stored to date: 
Retainage (per Agreement): 

% of completed Work: 
% of stored material: 

Total Retainage: 
Total completed and stored to date less retainage (4 minus 5): 
Less previous Application for Payments: 
DUE THIS APPLICATION (6 MINUS 7): 

Accompanying Documentation: 

Contractor's Certi fication: 

$,----

L __ . __ _ 
$,----

$,---­
$,---­
$,---­
$_--­
$ $'----

The undersigned Contractor certifies that (I) all previous progress payments received from City 
on account of Work done under the Agreement referred to above have been applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment numbered 1 through ____ inclusive; (2) title of all Work, 
materials and equipment incorporated in said Work or otherwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, security 
interests and encumbrances (except such as are covered by a Bond acceptable to City 
indemnifying City against any such lien, security interest or eneumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Documents and 
not defective. 

Date Contractor 

By:. ____________________________ __ 



State of' 
County of' 

Subscribed and sworn to belore me this 

Notary Public 

day of' __ ,20 __ 

My Commission expires: . ___ ~ ____ .. _ ... _._ .. ___ .. _ .... _____ _ 

Payment of the above AMOUNT DUE THIS APPLICATION is recommended. 

Dated 
City's Representative 

APPLICATION FOR PAYMENT 

INSTRUCTIONS 

A. GENERAL INFORMATION 

The sample form of Schedule of Values is intended as a guide only. Many projects require a 
more extensive fonn with space for numerous items, descriptions of Change Orders, 
identification of variable quantity adjustments, summaty of materials and equipment stored at the 
site and other information. It is expected that a separate form will be developed by City and 
Contractor at the time Contractor's Schedule of Values is finalized. Note also that the format for 
retainage must be changed if the Agreement pennits (or the law provides), and Contractor elects 
to deposit securities in lieu of retainage. 

13. COMPLETING THE FORM 

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the 
space indicated on the Application for Payment form. Note that the cost of materials and 
equipment is often listed separately from the cost of installation. Also, note that each Unit Price 
is deemed to include Contractor's overhead and profit. 

All Change Orders affecting the Contract Price should be identified and included in the Schedule 
of Values as required for progress payments. 

The form is snitable for use in the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documentation is usually more extensive for 
final payment. All accompanying documentation should be identified in the space provided on 
the form. 



C. LEGAL REVIEW 

All accompanying doculllcntation of a legal nature, such as lien waivers, should be reviewed by 
an attorney. 



ADOI' N • ~ y ............ ..., ... • v. o .......u .. ...,. 

ITEM UNIT ESTIMATED SCHEDULE QUANTITY AMOUNT % MATERIAL I AMOTJNT II 
PRICE QUANTITY OF VALUES COMPLETED STORED !I COMPLETED Ii 

AMOUNT 1 AND 'I 

II STORED ~ 
1. $ $ $ s IS II 
2, I' 

" 3, I Ii 
I' 4, 
Ii 5, 

6, , 
I 

7, II 
8. II 

il 9. 'I 
10. !1 

11. \ i 
12, Ii 

I 
Ii 

13, I' ,I 
14, Ii 

II 
15, I ~ 
16, 

'I 

Ii 
17, 

I 18, 

I 19, I 
I 

,I 
20. I 

I 
I TOTAL $ $ $ liS I 

Note: Total Schedule of Values Amount should equal the current Contract Price. 



To: 
From: 
Contract: 

City of Marathon 

EXHIBIT "C' 
CHANGE ORDER 

_____________ (Contractor) 

Project: .-:.-:-__________ _ 
City's Contract No. __________ _ 

This Change Order will authorize the following change to the Agreement: 

The Work as set forth in the Agreement is hereby amended to include the items set forth in 
Attachment "A" attached hereto and by this reference made a part hereof. 

This Change Order constitutes full, final, and complete compensation to Contractor for all 
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work under this Agreement. 
Contractor acknowledges and agrees that (a) the Contract amount of $ ... __ . under the 
Agreement will [ ]/will not [ ] be changed by this Change Order. Contractor expressly 
waives any claims for any additional compensation, damages or time extensions in 
connection with the above-referenced changes. Except as herein or heretofore expressly 
modified, all terms of the Agreement shall remain in full force and effect and shall cover the 
performance of and payment for, any Work anthorized hereunder. Any defined tenus not 
defined in this Change Order shall have the meanings set forth in the Agreement. 

By signing below the parties indicate acceptance of this Change Order as set forth herein. 

CITY CONTRACTOR 

By: ________ _ By: _________ _ 

Its: __________ _ Its: __________ _ 
Oate: __________ _ Oate: __________ _ 



Attachment "A" 

CHANGE ORDER SUMMARY 

This Change Order is necessary to cover changes in the Work to be performed under this 
Agrecmcnt. Except as may be modified hcrein all of thc provisions of the Agreement 
apply to and .govern.all WOr£ under this Change Order. .... ~._.~~~od! 

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

( 1 ) Original Contract Price 
(2) C;;:U1:ren.! Contract Price (Adjusted by Previous Changc, ______ _ 
( 3 ) Total Proposed Change in Contract Pricc 
(4) New Contract Price (Item 2 + Item 3) 
( 5 ) Oliginal Contract Time 
( 6 ) Proposed Change in Contract Time 
(6) Current Contract Time (Adjusted by Previous Change ______ _ 
(7) 'fotal Proposed Change in Contract Time 
( 8 ) New Contract Time (Item 6 ± Item 7) 
(9) OIiginal Contract Substantial Completion Date 
(10) New Contract Substantial Completion Date 

CHANGE ORDER HISTORY 

Item Current Additive Deductive Net Change Net Change 
No, Description Contract Change Change Contract Contract Time Amount Price 

1. Total ~ $ $ $ 
Contract 

Price 
. --.~ ---'-Total ... __ .- -~ .... , .. _-_.- --'$--

.. -~.~ ... -



The cost breakdown is as follows: 

~,c-c~~~-------------------------------------------,-=~= 

WORK ITEM DESCRIPTION ________________ ~gg----------
f-------------- ------------------+'r---------------

$ ----- T----......j 
----- $-' --------

1----------------------- $---

-T-O--1-'A--L--------- -- ----------h--------
------------



EXHIBIT "D" 
PERFORMANCE AND PAYMENT BONDS 

(The Performance Bond and the Statutory Payment Bond and the covered amounts o1'each arc 
separate and distinet from each other) 

Payment Bond 

Bond No. ____ _ 

This Bond must be recorded and a certified copy provided to the City before payment will be 
made by the City. 

BY THIS BOND (thc "Bond"), We as 
principal (the "Contractor"), and _ _as surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal cOIporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the "City"), in 
the amount of Dollars 
($ ) for payment of which Contractor and Surety bind themselves, their heirs, personal 
representatives, executOl~, administmtors, successors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contmctor: 

Promptly makes payments to all claimants as dcfmcd in Section 255.05(1), FIOlida Statutes, 
supplying Contractor with labor, material, and/or supplies, used dircctly or indirectly by Contractor 
in the prosecution of the Work provided for in the A!,'fcement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance with any 
fomlalities connected with the Agreemcnt or with the changes, do not affect Surety's obligation under 
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

Claimants must comply with notice requirements set f0l1h in Section 255.05(2), Florida Statutes. No 
action shall be instituted under this Bond after thc time limits set f011h in Section 255.05, Florida 
Statutes. 



Performance Bond 

Bond No. ____ _ 

This Bond must be recorded and a certified copy provided to the City hefore payment will be 
made by the City. 

BY THIS BOND (the "Bond"), We as 
principal (the "Contractor"), and ______ a8 surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, FI0I1da 33050, [phone number: (305) 743-0033] (the "City"), in 
the amount of Dollars 
($ _____ ._...J for payment of which Contractor and Surety bind themselves, their heirs, pcrsonal 
representatives, executors, administrators, successors and assigns, jointly and scverally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contractor: 

1. Perfonns said Agreement in accordance with its terms and conditions, the Agreement 
being made a part of this Bond by reference, at the times and in the manner prescribed 
in the Agreement; and 

2. Pays City all losses, damages (direct and consequential, including delay and liquidated 
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City 
sustains because of a default by Contractor IUlder the Agreement; and 

3. Pays City all other amounts due City by Contractor because of a default by Contractor 
under the Agreement; and 

4. Perfonns all Work under the Agreement within the time specified in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance with any 
fonnalities connected with the Agreement or with the changes, do not affect Surety's obligation under 
tltis Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

No action shall be instituted under tltis Bond after the time limits set fmth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instmment is executed this the _ .. __ day 01' ...... _____ . __ ,20. 

Contractor 
Name: 
Its: 

Signed, scaled and delivered in the presence of: 

(Witness) (Name and Address) 

(Witness) (Name and Address) 

Surety 
Name: ___ _ 
Its: 

ATTORNEY-IN-FACT 

Name: _________ . ___ _ 

NOTE I: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If both the Principal and Surety are COl]lorations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall include evidence that AgenIiAttorney-in-Fact is licensed in Florida. 

IMPORTANT: Surety companies executiug BONDS must appear on the Treasury 
Department's most current list (Circulal' 570 as amended) and be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attomcy-in-Fact for 
execution of Bond on behalf o[Surety. 

\824190\J - II J 928984 \' I 
J 2/6112 



SECTION 03001$ 

TRENCH SAFETY FORM 

This forlll must be completed and signed by the Bidder. 

Failure to cOlllplete this form lllay result in the bid being declared non-responsive. 

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seq, Fla. Stat. which 
became effective October I, 1990, shall be in effect during the period of construction of the 
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perlonn 
any trench excavation in accordance with applicable trench safety standards. The Bidder fmther 
identifies the following separate item of cost of compliance with the applicable trench safety 
standards as well as the method of compliance: 

Method of Compliance 

Total: $ ________ _ 

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total 
Base Bid. Failure to complete the above may result in the bid being declared non-responsive. 

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Bidder's 
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy, 
reasonableness of cost, sequences of procedures of any safety precaution, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, and the CITY and ENGINEER are not, 
respon~ible to determine, if any safety or safety related standards apply to the Project, including 
but notililnited t\?, t,h~'rench Safety Act". 

\ " \, 1. 

Witness Signature' 
oj 

Witness Signature 

Date 
, ' 

\824190\1 -1/1909J76 vi 

Bidder Signature 

Jot2M~ ~vrlA\{t 
Printed Name 

-=VvW:i1 () ~~. 
Title 

Date 

TSF 
Pagclofl 



AGREEMENT BETWEEN 
nm CITY OF MARATHON 

AND 
jidJo717 frtc:wvr/;tnfylkZ L (~ 

nns AGREE1VJ.ENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place of bush ess is 9805 Overseas Highway, Marathon, 
Florida 33050, (hereinafter the "City") and It / Lll~~# a Florida 
corporation whose address and principal place of business is: -.!~-tJ ____ ;_£'°""150)( /):4J 
(hereinafter the "Contractor"), and -r ~~/i ft- ; '3 0 7 0 

WHEREAS, 1.1 he City 
P ! tJ rn r'J ;' (1 .. 1 

desires to engage the Contractor to provide 
as specified below (the "Work"), 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 
herein, the Contractor and the City agree as follows, 

I, Scope of ServiceslDeliverables. 

(a) The Contractor shall provide the Work at the nnit price [ 1 or lump sum price I: 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by 
this reference, 

2, Term/Commencement Date. 

(a) This Agreement shall become effective upon the City issuing Contractor a written 
Notice to Proceed and the Work shall be completed to the City's satisfaction no 
later than _. ___ days from the issuance of the Notice to Proceed, The City 
Manager may extend the term of this Agreement up to an additional sixty (60) at 
his sole discretion based upon the recommendation of the City's Community 
Services Director. 

(b) Contmctor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timefi'ames set forth in the Work Schedule, 
unless extended by the City Manager. 

3, Compensation and Payment. 

(a) The Contractor shall invoice the City on a monthly basis, The total amount 
invoiced shall not exceed _. All invoices shall provide a detailed 
statement of the Work performed by Contractor for the period of time covered by 
the invoice. Contractor shall use the form attached hereto as Exhibit "B", or such 
other fonn as may be provided by City from time to time, which is to be used by 
Contractor in requesting progress or final payments and which is to include such 
supporting documentation as is required by the Agreement Documents, 



(b) Each application for partial payment shall include an al1lc!avit or partial release of 
lien by Contractor and its subcontractors and supplicrs that partial payments 
received from City for the Work have been applied by Contraetor to discharge in 
full all of Contractor's obligations, including paymcnts to subcontractors and 
suppliers, stated in prior applications ((n· payment. 

(c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising ont of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an al1ldavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the smety, if 
any, to final payment. If any subcontmetor or supplier fails to furnish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not beeu paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occm regarding au invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to fhe Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documeutation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contmctor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Furnish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange lelr access to and make all provisions for Contractor to enter upon real 
propcrty as required for Contractor to perform the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Rcspon§ibmtie~. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
performance of the Work as is ordinarily provided by a professionalnnder similar 
circumstances. If at any time dming the term of this Agreement or within one 
year fl'Om the completion of the Work, it is determined that the Contractor's 
deliverables are incorrect, defcctive or fail to conform to the Scope of Work, upon 
written notification from the City Manager, thc Contractor shall at Contractors 
sole expensc, immediately correct the work. 

'7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the ConlTactor, 01' immediately with cause. 

(b) Upon receipt of the City's written notice of termination, Contmctor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event oftelmination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
docnments, maps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of snch type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. Thc insurance 
coverage shall inclnde a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insnnmcc, including applicablc no-fault coverage, with limits of liability 
of not less than ...... ___ . _____ . per occurrence, combined single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicahle, commercial general liability coverage with limits of 
liability of not less than .. . per occurrence combined single limit for 
Bodily Injury Liability and Property Damage Liability. 

(el) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by court proceedings or otherwise, whether or not fOlmallegal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
Jury. 



(a) Contractor shall defend, indemnify, and hold harmlcss the City, its ofllcers, 
agents and employees, fl'om and against any and all dcmands, claims, losses, 
snits, liabilities, causes of action, jndgment or damages, arising out of; related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. C01111'3ctor shall reimburse the City for all its expenses including 
reasonable attorneys' fees arld cos!s incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way connected with Contractor's performance or llon·-performancc of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

With a Copy to: John Herin 
City Attorney 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

For The Contractor: ---fvrUv, I· V d {n --,----r--r-rc--

,C I i/ nrli 11t-n1tj1<..J/ L LC 
-l; 0 e)6/! (3)-;' 

1ii{;tif'trJ.t~ [V 3;;O?U,---" __ _ 

14. Governing Law. 

(a) This Agreement shall be construed in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



] c 
.J. 

(al This writing contains the entire Agreement orthe parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless execnted with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "COO, or such other form as may be provided by City £i'om time to time,. 

16. pWllership and Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. NonassignabiIity. 

(a) This Agreement shall not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and such finn's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. !lHlcpcmic!lt ContractoR" 

(a) The Contractor ancl its cmployees, volunteers and agents shall be and remain 
independent contractor and not agents or cmployees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all fcderal, statc and local applicablc laws, 
ordinances, rules, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failnre of either party to this Agreement to object to or to take affirmative 
action with respect to any condnct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any fut11re violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in filiI force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or firm, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. Authorization to Sign Agreement 

(a) The execution and delivery of this Agreement hy Contractor is within 
Contractor's capacity and all requisite action has becn taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. Non-Exdnsive Agreement 

(a) The services to be provided by the Contractor pursuant to this Agreement shall bc 
non··exclusive and nothing herein shall prcclude the City from engaging other 
finns to perform the same or similar services for the benefit of the City as 
dctermined in its sole and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "D" securing its obligations to be performed for the Work. Each Bond 
shall be in an amouut equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



liN vvn'NESS WIU:REOli<', the parties have executed this Agreement on the respective dates 
under cach signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

&j' ~ ,I ,/' 

I -' cO"- ,__ ! 

~y: - /1tt4lilt~/~iZ;;)J 
/Rogerlernstadt, City Manager 

F 

Date: 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY: 

City Attorn 



EXllml'l' "A" 
SCOPE OF WORK 



To: 
From: 

KXJUmT "n" 
Al?PLlCATKON J<'OR l"AYMENT 

Application For Payment Noo 

City of Marathon 

Agreement: 
Project: 
City's Agreement Noo _____ .. ____________ _ 
For Wark accomplished through the date of: 

L 
2. 
3. 
40 
50 

6. 
7. 
8. 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
Current Contract Price (1 plus 2): 
Total completed and stored to date: 
Retainage (per Agreement): 

% of completed Work: 
% of stored material: 

Total Retainage: 
Total completed and stored to date less retainage (4 minns 5): 
Less previous Application for Payments: 
DUE THIS APPLICATION (6 MINUS 7): 

$ 

$_--­
$_---

$ $----

$ $----

$ $----

Accompanying Docnmentation: _______________________ _ 

Contractor's Certification: 

The undersigned Contractor certifies that (1) all previous progress payments received from City 
on account of Work done under the Agreement referred to above have been applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment l1lunbered 1 throngh __ inclnsive; (2) title of all Work, 
materials and equipment incorporated in said Work or othelwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, secnrity 
interests and encumbrances (except such as are covered by a Bond acceptable to City 
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Documents and 
not defective. 

Date ConlTactor 

By: ______________ _ 



State of 
County of 

Subscribed and sworn to beft)rc mc this . __ day of ____ ... __ . __ ' 20 

Notary Public 
My Commission cxpires: . __ _ 

Payment ofthe above AMOUNT DUE Tl-IIS APPLICATION is recommended. 

Dated 
City's Representative 

APPLICATION FOR PAYMENT 

INSTRUCTIONS 

A. GENERAL INFORMATION 

The sample form of Schedule of Values is intended as a guide only. Many projects require a 
more extensive form with space for numerous items, descriptions of Change Orders, 
identification of variable quantity adjustments, summary of materials and equipment stored at the 
site and other information. It is expected that a separate form will be developed by City and 
Contractor at the time Contractor's Schedule of Values is finalized. Note also that the format for 
retainage must be changed if the Agreemeut permits (or the law provides), and Contractor elects 
to deposit securities in lieu of retainage. 

B. COMPLETING THE FORM 

The Schedule of Values, submitted and approved, should bc reproduced as appropriatc in the 
space indicated on the Application for Payment fOlm. Note that the cost of materials and 
equipment is often listed separately from the cost of installation. Also, note that each Uuit Price 
is deemed to include Contractor's overhead and profit. 

All Change Orders affecting the Contract Price should be identified and included in the Schedule 
of Values as required for progress payments. 

The form is suitable for use in the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documentation is usually more extensive for 
final payment. All accompanying documentation should be identified in the space provided on 
the form. 



C. LEGAL m,vmw 

All accornpanying dOCUlncntatiol1 of a legal nature, such as lien waivcrs~ should be reviewed by 
an attorney. 



ADD!" - , ,- N u. D '""" ..... ~v. 

ITEM lJNIT ESTIMATED SCHEDULE QUANTITY AMOUNTI% MATERIAL AMOUNT 
PRICE QUANTITY OF VALUES COMPLETED STORED COMPLETED 

AMOUNT ANTI 
STORED 

l. $ I $ I $ $ IS 2. 

I 
3. 

I 4. 
5. 

I 
I 6. I 

7. II 
8. h 

I " Ii 9. I I 
,I 

10. Ii 
I 

1l. I 12. 
I 13. , 

I I 
14. 

, 

I I, 
15. I' 
16. 

I 
I 
II 17. 

18. I II 19. II 
20. II 

I 

Is TOTAL $ $ Is 

Note: Total Schedule of Values Amount should equal the current Contract Price. 



To: 
From: 
Contract: 

City of Marathon 

.1KXI!UUT "e" 
CHANGE ORDER 

.(Contractor) 

Project: _________________ . 
City's Contract No. 

This Change Order will authorize the following change to the Agreement: 

The Work as set forth in the Agreement is hereby amended to include the items set forth in 
Attachment "A" attached hereto and by this reference made a part hereof. 

This Change Order constitutes full, final, and complete compensation to Contractor for all 
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work under this Agreement. 
Contractor acknowledges and agrees that (a) the Contract amount of $ under the 
Agreement will [ ]/will not [ ] be changed by this Change Order. Contractor expressly 
waives any claims for any additional compensation, damages or time extensions in 
comlection with the above-referenced changes. Except as herein or heretofore expressly 
modified, all terms of the Agreement shall remain in full force and effect and shall cover the 
performance of and payment for, any Work authorized hereunder. Any defined terms not 
defined in this Change Order shall have the meanings set forth in the Agreement. 

By signing below the parties indicate acceptance of this Change Order as set forth herein. 

CITY CONTRACTOR 

By: _________ _ 

Its: __________ _ 

Date: --------Date: __________ _ 



Attachment "/\" 

CI-IAI\)GE ORDER SUMMARY 

This Change Ordcr is necessary to cover changes in the Work to be performed under this 
Agreement. Except as may be modified herein all of the provisions of the Agreement 

__ !Pe!~l()£fl~Jjg~~~I~~l!11Clc)~Jhis<::~ge~~~~r. 

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

Item 
No_ 

1. 

( 1 ) 
(2) 
(3 ) 
(4) 

Original Contract Price ____ . ____ _ 
<::m:rent Contract Price (Adjusted by Previous Changc _________ _ 
Total Proposed Change in Contract Price __________ ._ 
New Contract Price (Item 2 + Item 3) 

(5) 
(6) 
(6) 
(7) 
( 8 ) 
(9) 
(lO) 

Original Contract Time 
Proposed Change in Contract Time 
Current Contract Time (Adjusted by Previous Change 
total Proposed Change in Contract Time 
New Contract Time (Item 6 ± Item 7) 
Original Contract Substantial Completion Date 
New Contract Substantial Completion Date 

CHANGE ORDER HISTORY -
Current Net Change Additive Deductive Description Contract Change Change Contract 
Amount Price 

Total ,~ $ $ $ 
Contract 

Priee 
---".~----

Total $ 

--

Net Change 
Contract Time 



The Change Order is a result 

The cost breakdown is as follows: 

$ 
$ 

I-------------------------------------~~~--------~ 

$ 
$ 



EXHIIUT "I)" 
l'EllFOmVIANCE AND l' A YMENT BONDS 

(The Peri(llmanCC Bond and the Statutory Payment Bond and the covered amounts of eaeh are 
separate and distinct limn each other) 

l'aymcnt noml 

Hom! No._. __ . __ _ 

This nom! must be recorded and a certified copy pmvided to the City before payment will hc 
made by tile City. 

BY THIS BOND (the "Bond"), We as 
principal (the "Contractor"), and surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the "City"), in 
the amoUllt of Dollars 
($ ) for payment of which Contractor and Surety bind themselves, their heirs, personal 
representatives, executors, administrators, successors and assigns, jointly and severally, with 
reference to a written Agreement eutered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contmctor: 

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes, 
supplying Contractor with labor, material, andlor supplies, used directly or indirectly by Contmctor 
in the prosecution of the Work provided for in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance with any 
fOimalities cOllllected with the Agreement or with the changes, do not affect Surety's obligation under 
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No 
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida 
Statntes. 



IN WlTNESS WHEREOF, this instrument is executed this the 

Contractor 
Name: ...•....... -.-~-.-~ .•.. ~-.•.. -- .•.......•.•.• - ... - ... 

Its: 

Signed, sealed and delivered in the presence of: 

(Witness) 

--~-------------------
(Witness) 

Surety 
Name: 
Its: 

ATTORNEY-IN-FACT 

(Name and Address) 

(Name and Address) 

--------_ ... _--
Name: 

........................ _._. 20 

NOTE I: Surety shall provide evidence of signature aufhority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall inclnde evidence that AgentlAttorney-in-Faet is licensed in Florida. 

IMPORTANT: Surety companies executing BONDS mils! appear 011 the Treasury 
Department's most current list (Circnlar 570 as amended) and be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for 
execution of Bond on behalf of Surety. 



li'crfonmmcc Bond 

Ilkmd No. 

Thb Hom! mllst be recorded am! a certified copy pmvided to the City before paymen'-t wi!! be 
made fay the City. 

BY THIS BOND (the "Bond"), We ~~~_~_"_" ____ """ __ " _____ "_"_"_" as 
principal (the "Contractor"), and as surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743"0033] (the "City"), in 
the amount of Dollars 
($_"_" ) for payment of which Contractor and Surety bind themselves, their heirs, personal 
representatives, executors, administmtors, successors and assigns, jointly aud severally, with 
reference to a written Agreement entered into by Contmetor and City, for the following: 

Agreement Title: 
Agreement No": 
Agreement Date: 

THE CONDITION OF THIS BOND is tllat if the Contractor: 

1. Performs said Agreement in accordance witil its terms and conditions, the Agreement 
being made a part of this Bond by reference, at the times and in the manner prescribed 
in the Agreement; and 

2. Pays City all losses, damages (direct and consequential, including delay and liquidated 
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City 
sustains because of a default by ContTactor tInder tile Agreement; and 

3" Pays City all otller amounts due City by Contractor because of a default by Contractor 
under tlle Agreement; and 

4. PerfOlms all Work under tile Agreement within the time specified in tile Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance with any 
formalities eOJlllected Witll the Agreement or with tile changes, do not affect Surety's obligation under 
tilis Bond. Surety hereby waives notice of any alteration, change or extension of time to tlle 
Agreement made by the City. 

No action shall be instituted under this Bond after tile time limits set forth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instrument is executed this the. .. day of 

Contractor 
Name: 
Its: 

Signed, sealed and delivered ill the presence of: 

(Witness) 

(Witness) 

Snrety 
Name: 
Its: 

ATTORNEY-IN-FACT 

Name: _____ _ 

(Name and Address) 

(Name and Address) 

,2CJ 

NOTE 1: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall include evidence that AgentlAttomcy-in-Fact is licensed in Florida. 

IMPORTANT: Snrety companies executing BONDS must appear 011 the Treasury 
Department's most current list (Circular 570 as amended) and be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attomey-in-Fact for 
execution of Bond on behalf of Surety. 

\824! 90\1 - II 1928984 vi 
12/6/12 



SEcnON 03€Hm 

TRENCH SAFETY FORM 

This form must be eompleted and signed by the Bidder. 

Failure to complete this form may result in the bid being declared non-responsive. 

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seq, Fla. Stat. whieh 
became effective October 1, 1990, shall be in effect during the period of construction of the 
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perform 
any trench cxcavation in accordance with applicable trench safety standards. The Bidder further 
identities the following separate item of cost of compliance with the applicable trench safety 
standards as well as the method of compliance: 

Method of Compliance 

Total: $ -------------------

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total 
Base Bid. Failure to complete the above may result in the bid being declared non-responsive. 

The Bidder is, and the CITY and ENGINEER are not, responsible to rcview or assess Bidder's 
safety precautions, programs of costs, of the means, methods, techniques or tec1mique adequacy, 
reasonableness of cost, sequences of procedures of any safety precaution, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, and the CITY and ENGINEER are not, 
responsible to determine, if any safety or safety related standm·ds apply to the Project, inclnding 
but not limited to, the "Trench Safety Act". 

Witness Signature 

Witness Signature 

Date 

\824190\1 - flI909176 vI 

Bidder's Signature 

Printed Name 

Title 

Date 

TSF 
Page 1 of 1 



'fJUL Crr\/ OF ~!},ARA\Tr!ON 
ANf'; 

TI-US AGn.EE1VIENT is rnadc betwecn thc CiLy of Marathon~ Florida, a Florida J.nunicipal 

~,orp.orat~(~l ::vhoSG a<i~rc~s and pl:ir~:ip~l place 01: ~:ll~~nc?3 is 9805 Overseas I-righ\:,ay, J\Ilar~.ath?n) 
]'Iondil .i.,(bO. (herclI1aiter the "Clty') and ((····6 (,)".1F/:( ,/ U/ I)") ,:If/[ . a l'londa 
corporation vlhosc acldrcs;} and Pl'incipal -p'J;(~'~;' --~;-(bl~;;~~~-"-i-~~-"'--'~--'-r-- ------ .-_. 
(hereinafkr the ;'Contractor::)j and }-/r. i {.\ i/'''""\. \' , l":-:'( 0_'>") \ "'"'j'-l 

'WHEREAS, the City desjres to engage the C~ontractor to provide 

.... _ ...... __ ........ __ ....... _ ..... _ .......... _ .................... _ ............. _ .. __ as speciiled below (tbe "Work"). 

N()\V~ 'l'HEREFOHE, in consideratioIl of the lTlUtnal covenants and conditions contained 
herejn, the ConiTactor and the City (lgree as follows. 

(a) The Contractor shall provide the Work at the Imit price [ lor lump sum price I: 1 
o'pceified in Exhibit "A," attached to this Agreemenl, and made a part hereof by 
this reference. 

(,]) This Agreement shall become effcctive upon the City issuing Contractor a writlen 
Notice to Proceed and the Work shall be completed to the City's satisfaction no 
later than ......... days from the issnance of the Notice to Proceed. The City 
Manager may extend the term of this Ai;reClllcnt up to an additional sixty (60) at 
his sole discretion bascd upon thc recommendation of the City'S Community 
Services Director. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timefi-amcs set le)Jth in the Work Schedule, 
unless extended by the City Manager. 

(a) The Contractor shall invoice the City on a monthly basi:;. The total amount 
invoiced shall not exceed ........ __ ................... .' All invoices shall provide a detailed 
statement of the Work performed by Contractor lor the period of time covered by 
the invoice. Contractor shall usc the form attached hereto as Exhibit "13", or such 
other form as may be provided by City from time to time, which is to be used by 
Contractor in requesting progress or final payments and which is to include such 
supporting documentation as is reqnired by the Agreement Documents. 



(b) Each application for partial payment shall inciud" an anlclavit or partial release of 
lien by Contractor and its subcontractors and supplicrs that partial payments 
received h'om City for the Work have been applied by Contractor to discharge in 
full all or C:onlrae[or's obligations, including pnYl11cnls to subcontractors and 
suppliers, sUIted in prior applications for payn1cnL 

(cl The final application for paynrcnt shall be accompanicd by all documentation 
callell for in the Agreement Documents, together with complete and legally 
effective rclear;cs or waivers (satisfactory to City) of all liens arising out of or 
iiled in connection wilh tbe Work, In lieu thereof and as approved by the City, 
Contractor may fllnlish receipts or releases in full; an aiTidavit of Contractor thut 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filcd, and that all payrolls, lnaterial and equipment bills, and 
other indcbtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surcty, if 
any, to 11nai payment. If allY subcontractor or supplier fails to furnish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanatiou for why the subcontractor or supplier has not been paid, 

(ell 'The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(cl If a dispute should occur regarding an invoice submitted, Ihe City Managcr may 
withhold payment of the disputed amount and may pay to the Contractor tho 
undisputed portion of the invoice, Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice, Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be finaL 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for parlial or final payment for the 
Work) of claims by all subcontractors and suppliers, 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

(a) Furnish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City, 



(b) Arrange for access to and make all provisions for Contractor to enter upon real 
properly as required J()r Contractor to jlerform the Work as may be requested in 
writing by the Contractor. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
performance of the VVork as i~; ordinarily provided by a professional under sjmilar 
cirCUlllstanccs. If at any tin1C during the term of this /\grcclYwnt or within one 
year ("om the completion of the Work, it is determined that the Contractor's 
deliverables are ineorrcct, defective or hlij to conform tu the Scope of Work, upon 
\vT,ittcn notification frol11 the City )V1:tmager, the Contracror shall at Contractors 
sole expense) illl111Cdintely correct the work. 

(a) The City Manager without cause may len11inalc this Agreement upon thirty (30) 
clays written notice to the Contractor, or imm.eciiatcly with cause. 

(b) Upon receipt of the City's written notice of termination, Contractor shall slop thc 
Work unless directed otherwise by the City Manager. 

(c) in the event of tenninatiol1 by the City, the Contractor shall be paid for al! work 
accepted by the City Manager up to the elate of termination. 

(el) The Contractor shall transfer all books, records, reports, working drai1s, 
documents, lllaps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within] 4 days fro111 the date of 
the written notice of tenllination or the date of expiration of this Agreement. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
L1l1derwritcr of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requcsted by the City Manager, thc insurance coverage shall be primary insurance with 
respect to the City, its officials, cmployees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insmance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



10. 

(a) Comprehensive Automobile and Vehicle Liability insurance. ivlotor vehicle 
liability insurance, including applicable no-hHlJt coverage, with limit~; of liability 
of not less than .................. per occurrence, com.bined single limit for Bodily 
lnjmy Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non .. owncd vehicles, and all hired vehicles. Commercial Gencral 
Liability. If applicable, commercial gcneral liability covcrage with limits of 
liability of no! less than ........................ pcr (lCCllrrcnce combined single .limit [(li' 

Bodily Injury Liability and Property Damage Liability. 

(d) CcrtiJ.icatcs ofTnsurnncc shall be provided (0 the City at the (ime of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or eertihcate holder. Each 
policy certificate shall be endorsed with a provision that noi: less than thirty (30) 
calendar days' written notice shall be provided to the City be Core any policy or 
coverage is cancelled or rcstrjctcd. 

(a) During ~h," term of tbis Agreement, Contractor shall not discriminate against any 
of its employees or applicants for cmployrnellt because of their race, color, 
religiol1 j sex, or national origill, and to abide by all Federal and State laws 
regarding nondiscrimination. 

A.i~recmcnt nO(~llmcnt§. 
~~--,"-"'<~~-~.-.-~---~-,-

The Agrcement Documcnts listed below, which nrc listed in tbeir order of precedence lor 
the llllrpose of resolving confliels, errors and discrepancies, by this reference shall 
become a part of the Agrcc111cnt as though physically attached a~) a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to J3id/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

(a) If either Ole City or Contractor is required to enforce the terms of the Agreement 
by eonrt proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate leveL 

(b) In the event of' any litigation arising ont of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUlY. 



(a) Contractor shaD defend, inciemniij, nne! hole! harmless the City, its ofEeers, 
agents and C111ployccs, ii-Ol11 and against allY and all demands} claims, losses, 
suits: li~lbilities, causes of action, jl1dgment or dan1agcs, arising out of, related to; 
or any way connected with Contractor's performance or non-peri11rlllanCe of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorncy~;) fees and costs l11curred in and about: the defense of any such 
claim or investigation and for any judgment or damages arising out oj; related to, 
or in any way connected with ContractOl"s performance or non-performance of 
[his Agreement. 

(b) The provisions of this section shall survive termination ofthis Agreement. 

(a) /\fly notices reqnired by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addressee;: 

For Ihe City: Roger Bernstadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

\Vith n Copy to: John Herin 
City Attorney 
GrayRobinson, P.A. 
401 Ii. Las 0la8 Blvd., Suite 1850 
Ft. Lauc\erdak, Florida 3330J 

- ·f? /:) For The Contractor: ':LtLiil£LL~'J.f1''!.'/''''''1-_14f:?l!£){: "J r 
.. ?-- 6{) _.-::;;::i:?.t:L,>~_:~~:.~LL.:?_t.:L._+-.:c;tL( .. 
:"::i~_'L<SLN:0! __ J'.2cLA0.. (,_£L4 .... 
. iv1..LG_#-,,_!..,._L;;L~ __ ~3. . .\.::J_:l,; __ ~ __ 

(a) This Agreement shall be COl1stmecl in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Kcys Division of the 
Circuit Court or the Federal Sonthcrn District of Florida. 



(a) This writing contains the entire Agreement of1ho parties anel supersedes any prior 
oral or written represcntations. No representations wcre l1wde or relied upon by 
either parly, other than those that arc expressly set forth berein. 

(b) No agent, employee, or other representative of" either party IS empowered (0 

modifY or amend the terms of this Agreement, unless executed with the same 
(ormality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a v.;fitten Change Order, in the (clnn a1tached hereto as 
Exhibit "C', or s11eh other form as may be provided by City from time to time,. 

(a) All record.s, books, dOCUll1Cn1S, rflaps, data, cle1iverables, papers) and financial 
ini()rmation (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the Ci.ty, 

(b) '1'hc City Manager or his designee shall, during the term of this Agreemcnt and for 
a period of three (3) years (r0111 the date of termination of this Agreemcnt, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this AgrCe111ent. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his dcsignee to any Records peltaining to work performed 
under this Agreement that arc subject to the provisions of Chapter J 19, Florida 
Statutes. 

(a) This Agreement shaH not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and sllch firm's familiarity 
with the Citis area) cirCU111stances, and desires. 

(a) If any term or provision of this Agreement shaJJ to any c),tcnt be held invalid or 
unenforceable, the remainder of this Agreernent shall not be affected thereby, and 
eaeh remaining term and provision of this Agreement shall be valid and be 
enforceable to the fllllest extent permitted by law. 



(n) The Contractor and its CITlployces; volunleers and :lgcnLs shall be and remain 
i.ndcpendent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by ,-mel under the t.erms of this Agrcerncnt. 
This Agreement. sball not in any way be eom:lruec! to creale a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

(a) The Contractor ,':ball comply with all federal, stato and local applicable laws, 
ordinances, rule:;, regulations, and lm;vil.ll orders of public authorities relating to 
the Work. 

(a) The f;rilure of either party to Ihis Agreement to object to or to take aJiJrmative 
action with respect to any conduct of the other which is in violation of the terms 
of tIl is A.greclncnt shall not: be construed as a \\Iaiver of the violation or breach: or 
of I:'I1lY fuhlre violation, breach or wrongful conduct 

(a) Any terms or conditions of either this Agreement thai require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in fuJI force and effect unless and unlil the tenns or conditions arc 
completed and shall be hrlly enforceable by either ,)any. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely it))' the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or firm, other than a bona fide 
eIllployce working solely for the Contractor, any fcc, c0l111nission, percentage, 
gift, or any other consideration, contingent upon or resulting fronl the award or 
111aking of this Agreement. 

(a) This Agreement may be executed in scvern] counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capac it): and al! requisite ac-tion has been taken to make this 
/\grccmcn1. valid and binding on Contractor in acc(wclancc with its terms. 

(a) 'rhe serviccs to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nOlhing herein shaH preclude the Ci1y from engaging oIlier 
firm,; to perform the same or similar services for the benci:il of the City as 
dcl.errnined in its sole and absolute discretion. 

(n) Prior to commencing the Work identified in Exhibit "/\" the Contractor shall 
deliver (0 the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "[)" secming its obligations to be periClrtlled for the Work. Each Bond 
shall be in an amount equal to the contract price lor tbe Work. The Peri(ll'111flnCe 
and Payment Bond,; will cease 10 be cflcctive on the date ofihe City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond win be 
provided for the one year per-ioel commencing on the date of the City's acceptance 
oftbc Work in the amount oftwcnty five perecnt (25%) of the Work price. 

[l.mMAINDER OF THIS PAGE iNTEr"TlOlliALLY LEFT m . .ANK] 



IN WITNESS WHEREOF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been dnly authorized to execute same. 

ATTEST: CITY OF MARATHON 

~t)1 OJ~~U2c~CJDJTuU:~~/ 
Diane Clavier, City Clerk 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY: 

City Attorn· 

CONTRACTOR 



)!C:;(HnnT' HA_.'~ 
SCOPJ:{ (}F '\;:VC)H.IC 



To: 
FroTn: 

EX}HBft:.' HB'5 
A.PFt.JCATtO,N Fore. P' j'IJ.VI\J1ENT 

;\pplkation For PnYlncut No,. 

City of Marati1ol1 

Agreement: ...... ~_ .... __ ._ ... __ .. ~_~ .. _. __ . __ ._._ ... _._ 
Proj eet: _. ___________________ . ________ . __ . ____________ _ 

City's Agrcenlcnt No. ___ . ___ .. __ ."._. __ .. __ ._ .. ~ .. _. __ ....... _._ .. ___ .~_._._ 
For Work accomplished through the date of: _________ _ 

L 
2_ 
, 
-'-
4_ 
5. 

6_ 
7_ 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
Current Contract Price (l plus 2): 
Total completed and stored to date: 
Relainage (per Agreement): 

__________ % of completed Work: 
____ % of stored material: 

Total Retainagc: 
Total completed and stored to date less retail13ge (4 minus 5): 
Less previous Application for Payments: 
DUE THIS APPUCATXON (6 l\HNUS 7): 

$ .. ----~ .. -.-.. 
S ___________ _ 

$_---------------

$_-------
S ________ _ 

---------------------------------------------- -------------------------------------------

Contractor's Certitication: 

The undersigned Contractor certifies that (1) all previous progress payments received from City 
on account of Work done uncler the Agreement referred to above have heen applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment numbered J through ______ inclusive; (2) title of all Work, 
materials and equipment incorporatr:d in saiel Work or otherwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, security 
interests and encumbrances (except such as arc covered by a Bond acceptable to City 
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Documents and 
not defective_ 

Datc Contractor 

By: __________________________________________________ _ 



State of 
County of 

~~ubscribcd and sworn to bcl{)l'c lIle this 

Notary Public 
My Commission expires: ____ ~ ______ _ 

,20 

Payment "flhe above AMOUNT DUE TI1IS AFPUCAflON is recommended. 

Dated 
CiLis Representative 

INSTRllCT]ONS 

A. GENERAL INFORMATION 

The sample lorm of Schedule of Values is intended as a guide only. Many projects require it 

Inore extensive fonn with space [or IlllJl1C,rOllS itCll1S, descriptions of Change Orders, 
idclltification of variable quantity adjustments, SUm11181,), of materials and equipmcllt stored at the 
site and other information. It is expected that a separate form will be dcveloped by City and 
Contractor at the time Contractor's Schedule ofValucs is finalized. Note also that the iormat for 
rctainaze must be changed if the Agreement permits (or the Jaw provides), and Contractor elects 
to deposit securities in lieu of rewinage. 

R COMJ'I..KflNG THE FORM 

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the 
space indicated on the Application for Payment form. Note that the cost of materials and 
equipment is often listed separately ii'om the cost of installation. Also, note that each Unit Price 
is deemed to include Contractor's overhead ancl profit. 

All Change Orders affecting the Contract Price should be idelltiJlcc! and included in the Schedule 
of Values as required fell' progress paymcnts. 

Thc form is suitable for use ill the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documcntation is usually more extensivc jClr 
final payment. A II accompanying documentation should be identified in the spacc provided on 
the form. 



(' LiEGAL RE\/IEVV 

All accompanying documentation of a icgai nnlUrD, SUt~h as lien waivers) should he rcvic\vcd by 
an attorney. 



ITEM 

ii j 
I' ,. 

Ji 2. 
,! ..., 
!i ..J. 

Ii L II .-. , 
Ii 5. 
II 6. 
if 7. 
ii 8. 

9. 
1 D. 

ii 1 I , 
.1 
" '2 il i . 
I'l':<. i! -" 
Ii 14. 
:1 1 ~ h 1-." 

16. 
17. 
j 8. 

/\pplication No. Date: 
\ :; lr- ~,~ 

UNIT ESTITvfATED iii SCHEDULE '1.1 QUANTITY A\!IOUNT % IvlATERIA.L ii, Af\,10UNT Ii 
'! h" 

~RTrr n~ 1 A N-'I~~'~V Ii O-~ "" r ~ Y 'TI;""" i /'<0" .. '-~~ r:::~~""":c, '-"-'''rl.''-''l-n ~, '-·r ..... " ............ ~-:-·-n .1 .Yl1\.....-b '.llh~'1.lli 1; Ii 1" '.,.,\LU....,0 Ii \ ___ , !.vlPL~:.lt:.:J 2> 1 vl"\..2.L; Ii L\.)~V .. WL,i::',!i.::,I.J Ii 

s . 

',i A"lI'(r'-"'N'r I' d ,~~--. ! iY!VU' '1 t (',N! ~ Iii' A ~; ,i S~i'(}T.zED , 
I ~ 
s 

ii 
,I 
I, 

il 
I' 
11 

s s .') 

Ii 19. Ii ii "i! 
Ii 20. If ,I II Ii 
h I' II -!, l! li.r Ii 

1\ Ii " il s :£)! S II ""O"T', liS I, " Ii r. ). L-1...f-J I 'i.-.--.--

Note: Totai Schedule of Values Arnoant should eCFJal the current Contract Price. 



To: 
From: 
Contract: 

City of M_aralhon 

kl:XIHRXT H(?, 
CHAI"'lC;E ORDER 

'~"'~'.'.'."".""".""" ....... ~ .... _. __ . __ .......... ( Con trae tor) 

Pl'ojcet: '.'~"""._'.".~" __ "'."'._""'_._._"' ___ " 
City's Contmcl No ...... _.~~ .. _ .... ~ ... _~ .......... _._ .•• _._ 

This Change Order will authorize the following change to the Agreement: 

The Work as set forth in the Agreement is hereby amended to include the items set forth ill 
Attachment" A" attached bereto and by this rcihcnce made il. part hereof 

This Change Order constitutes fuU, final, and complete compensation to Contractor [or all 
costs, expe'lses, overhead, illld profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work under this Agreenlent. 
Contractor acknowledges and agrees (hat (a) the Contract amount of ~i; .......................... under the 
Agreenlcnt will I ]/will not r ] be changed by this Change Order. Contractor expressly 
waives an.)' claims for any additional c0111pcnsati.on, damages or ti_me extensions in 
connection with the above··refcrenccd changes. Except as herein or heretofore expressly 
modified, all tC1111S of the Agreement shall remain in full i(lrce and effect ancl shall cover the 
performance of and payment for, any Work authorized hereunder. Any defined terms not 
clc~f'incd in this Change Order shall have the Ineanings set forth in the AgrcclHcnt. 

By signing below the parties indicate acceptance of this Change Order as set 1(1rt11 herein. 

CITY CONTRACTOR 

B y: ~_~~'"V_~"._~" __ ' __ '~"~ __ >~_"~ __ ._~>_~ __ "" 

Its: .... _ .. _ .. _ ........................... _ ....... _ ...... __ ... . 



CH.ANCiE OFDER SCMMAFY 

This ChanGe Order is necessary to cover changes in the Work to be peri(m11cd under this 
!\grccm.cllt. Exeept as may be modified herein all of' the provisions of the Agreement 
apply 10 and govern all Work lmeier this Ch'1I1"" Order. 

T'IIE FOLLOW1NG CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

( ! ) 
( 2 ) 
( ) ) 
(4 ) 

(:i) 
(6) 
(6) 
('I ) 

( s ) 
( 9) 
(l0) 

Original Contract Price .................... _ ............... . 
<;uJ}·cn.t Contract: Price (Adjusted by Previous Chal"Jgc ..... _._ .. _ .. _" ... ~,_~ ____ .. __ , .. . 
'rota1 Proposed Change in Contract Price .................... _ ._ ..... _ ... ,. ..... _ .. _ .. _. 
New Contract Price (Item 2 ;. Hem 3) 
Original Contract Time 
Proposed Change 111 Contract 'J.'lIne ._. ___ .. _._~ .. __ ~ __ . _____ .. _._~ .. _. __ . 
Current Contract Time (Adjusteel by PreVlO!!!; Change 
toiall)roposcci Change in Contract Till1e·-·=~=~~.::·~~=~=~~ 
New Contract Time (Item 6 ic Item 7) 
Original Contract Substantial Completion Date 
New Contract Substantial Completion Date 



The cost breakdown is as fiJIlo\Vs: 

WORK ITEM DESCRIPTION PR1CE 
::; ..... -

:); 

s 
:s 

'rOTAL :s 



ExnUUT «n~? 
iPERFOR1VJANCE AND FAYIViENT nON))" 

(The PcrJ<'-.mnance Bond and the Statutory Payment Bond and the covered amounts of each are 
separate and distinct f[-orn each other) 

Payment goad 

goad No. 

"Chi§ BGnd rrmst be record. cd artd a C(!}~tH1ed copy provided to t-he City before paym.cut v/~n he 
made by the City. 

IlY THIS BOi'in (the "Bond'"), We ____________ . ___ . ____ .... _ .. __ . ____ . _____ . _____ ... __________ . ____ .. as 
principal (the "C:onlracior"), and surety 
(the "Surety"), are bouno to the City of Marathon, a Florida Illunicipal corporation whose acldress is 
9805 Overseas Highway, Marathon, Floricia 33050, [phone number: (305) 743-0033] (the "City"), in 
the amoLlnt of ... __ . _______ . ___ .. ____ ._ .. __ .... __ . __ ._ .. _._. _____ ._. ___ . ____________ . _____________ Dollars 
($ __ ._. _____ . ____ . ____ J jill' payment of \vhieh Contractor and Surety bind themselves, their heirs, persona! 
rcprcscntntivcs) executors, adnllnistrators, successors and assigns, jointly and severally, with 
reference to a \vriUen Agrecrncnt entered into by Contractor and City, {(.n" the following: 

Agreemelll Title: 
Agreement l'-Jo.: 
AgrcC1Ylcnt Date: 

THE CONDITION OF THIS DOND is that ifthc Contractor: 

J">rornptly makes payments t.o an c1a1nlants as defll1cd in Section 255.05(1), Florida Statutes, 
supplying Contractor wi.th labor, llUlte-rial, andior supplies, used directly OJ' indirectly by Contractor 
in the prosecution orthc Work provided for in the Agreement; 

THEN THIS BOND IS VOlD, OTHERWISE, IT REMAlNS IN FULL FORCE. 

Any changes in or under the Agrccrncnt DOCU111cnts and c01npliallce or noncompliance with any 
flmnalities connected with the Agreement or with the changes, do not affect Surety's obligation under 
this Bond. Sumt)' hereby waives notice of any alteration, change or extension of time to the 
Agreement macic by the City. 

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida SlaMcs. No 
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida 
St<~tlltes. 



INWIT?~ESS \VHEREOF, lhis imlnuncnl is executed this ,he 

Contractor 
Name: 
fts: 

Signed, scaled ~md delivered in the presence or 

(Witness) 

(Witness) 

Surety 
Natne: 
Its.: 

Name: 

(Name and Address) 

(Nam.c and Address) 

NOTE 1: Surely shall provide evidence or signature authority, i.e., a ccrtified copy of Power of 
Allorney. 

NOTE 2: Jf both the Principal and Surety arc Corporations, the respeclive Corporale Scals shall be 
affixed and attached. 

NOTE 3: Surely shall include evidence that Agent/Attorney .. in-Fact is licensed ill Florida. 

IM.PORTANT: Surety C'.Olnpanies exeeuting BONDS nlUSt. appear on the 'J'rcm;ury 
Department's most current list (Circular 5'YO ~w amended) and hc autlwriu.d to i:nmsact 
busille§fl ill the State of florida. 

ATTACH a certified copy of Powcr--of-.Altorncy appointing individual Attorney-in--Facl fClf 
execution ofBoncl on behalf of Surety_ 



Pcd'Grm,llnC;;~ BO)}(J 

Thii!; J3iond. nunst be rcconJed and. a ee~tined enpy provkkd to the City before paym.cnt wHf he 
Haadc by the City. 

BY Tllfe; BOND (the "Bond"), We as 
principal (Ihe "Contractor"). anc1._ .. _. __ . __ ._ ..... _ ........... _....._ .... _ ..... ___ . ___ .. _ ......... ."s surety 
(the "Surety"), arc bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida :33050, [phone number: (305) 743-00.H1 (the "City"). in 
the amount of Dollars 
($ [()r paymenl of whicb Contractor and Surety bincl themselves, their heirs, personal 
reprcscnt~i1ives, executors, administrators, successors and assigns, jointly and severally, \v1th 
reference to a written Agn.x~men1: cntered infO by Contractor and City) -1()f the following: 

Agreeawl1t 'J'itlc: 
AgreCri1cnt No.: 
Agrecrnent Date: 

TIU:: CONDITION OF THIS BOND is that if the Contractor: 

l. 

'J 

3. 

4. 

Performs :mid Agreement in accordance ,vith its tcn11S and conditions, the Agrecrnent 
being Inade a part of this Bond by rcit,rcnce, at the times ancl in the manner prescribed 
in the Agreernent; and 

Pays City aJl losses) d~m1ages (direct and consequential, inclmJing delay (mel liquidated 
damages») expenses, costs: and atton1eyls fees, including appellate proeccciings, that City 
sust1ins because oj' a delimIt by Contractor under the Agreement; Imcl 

Pays City all other mnounts due City by Contractor because of a delimit by Contractor 
under the Agreement; and 

PerfCl1'll1S all \Vork lmeler the Agreement within Ihe time specified in the Agreement; 

THEN nns BOND IS VOID, OTHERW!SE, IT REMAINS IN FULL FORCE. 

Any changes in or uncleI' the Agreement Documents and compliance or noncompliance with any 
formalities connected with the Agreement or with ille changes, do not affect Surety's obligation under 
this BOll(1. Surety hereby waives notice of auy alteration, change or cxtel1~;ion of time to the 
Agreemcntmacie by the City. 

No action shall be instituted under this Bond aner ille time limits set forth in Section 255.05, Florida 
Statutes. 



IN W1TM'SS WHEREOF, this instrument is executed this the ... day or. . ...... . 

Contractor 
Name: 
lis: 

Signed) sealed and delivered in the presence of: 

(Witness) 

(Witness) 

Surety 
N,nnc: 
Its: 

ATTORNEY,,!N-FACf 

l>fm.nc: 

(Name and Address) 

(Nall1C alJd Aclclre~;s) 

. ....... 20 

NOTE I: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attorney. 

NurE 2: If both the Principal and Surety arc Corporations, the respective Corporate Seals shall be 
aJIixed and attached. 

NOTE 3: Surety shall include evid.ence lhat Agent! AtlOlllcy·jll·Fact is licensed in Florida. 

fMI'OHTANT: Sm·"ty companies executing l::tONDS must ~ppeal' on the Treasury 
Department's most emTcnt tist (Circular 570 8.§ amcm!ed) and be lmthorizcd io tnmsact 
business in the State of F£odda. 

ATTACH a certified copy of Powcr .. of.Atlorney appointing individual Attorney·in·Fact for 
execution of Bond on behalf of Surely. 

\H24190\J ~fi 1928984 vi 
12f6/!2 



SECTICfN 030HH 

'fRENCH SAFETY FOrU\il 

'I'll;:': icn'Jl1 must be completed and signed by thc Bidder. 

Failure to COlllpIcte fhis form J1W)' rGsult in the bid being declared n(1)-j,\:~spol1sive, 

Biddcr aekllowledges that the Florid:; Trench Safety Act, Section :'53.60 e/ .%"(1, Fla. Stat. which 
becmHC effective October 1) 1990:. shall. be in effect during tbe period of constrnction of the 
Project. The Bidder by signing and subrnitting the Bid is, -in writing, assuring that it \vill per1~)nn 
any trench excavation in accordance wi(h applicabJe trench Safety standards. The r:\iddcr Cu.rther 
identifies the following separate item of cost of compliance with the applicable Irench safety 
standards as well as the 1l1e1hocl () f cOJ:nplinncc: 

Totd: S 

Bidder acknowledges that this cosi is included in the a1)pJicablc items of (he Bid and in the Total 
Bas" Bid. Failure to complet<J the above may re:.mlt in the bid being declared non-responsive. 

The Bickler is, and the CITY and ENGINEER arc not, responsible to review or assess Bidder's 
safety precautions, programs of costs, of the 11leans~ methods, l(~cbniqll.cs or technique adcquacy~ 
reasonableness of cost, sequences of procedures of any safety prccauti0l1, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, ,lnd the CiTY and ENGINEER nre not, 
responsjblc to detenninc, jf any safety or snfcty related standards apply Lo the Project, including 
but uOllimited to, the "Trench Safety Act". 

\Vitncss Signature 

\Vitnes:; Signature 

Date 

\82<1-190\1 - It 1909176 vi 

Bidder's Signature 

Printed Name 

Title 

Dale 

TSF 
Page 1 of 1 



AGREEMENT BETWEEN 
THE CITY OF MARATHON 

AND 
01 RIS-'fEL COMPANY OF SOUTIIWE5J FLORI DA. INC Dilli A CII RIS-TEL,CONSTIUJCTION 

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place of business is 9805 Overseas Highway, Marathon, 
Florida 33050, (hereinafter the "City") and (:II RI S-T'EL CONSTRUCTION a Florida 
corporation whose address and principal place of business is: fi\IJI1Nn\()~L'\~'2()J_, 
(hereinafter the "Contractor"), and 

WHEREAS, the City desires to engage the Contractor to provide 
(;U,JII\AL CONTRACTIN(; / CONSTRUCTION MANACLMIHI as specified below (the "Work"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 
herein, the Contractor and the City agree as follows. 

I. Scope of Servicesilleliverables. 

(a) The Contractor shall provide the Work at the unit price [ 1 or lump sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by 
this reference. 

2. Term/Commencement Date. 

(a) This Agreement shall become effective upon the City issuing Contractor a written 
Notice to Proceed and the Work shall be completed to the City's satisfaction no 
later than Til D days from the issuance of the Notice to Proceed. The City 
Manager may extend the t01m of this Agreement up to an additional sixty (60) at 
his sole discretion based npon the recommendation of the City's Commnnity 
Services Director. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, 
unless extended by the City Manager. 

3. Compensation and Payment. 

(a) The Conlmctor shall invoice the City on a monthly basis. The total amount 
invoiced shall not exceed rim . All invoices shall provide a detailed 
statement of the Work perfonned by Contractor for the period of time covered by 
the invoice. Contractor shall use the form attached hereto as Exhibit "R", or such 
other fmm as may be provided by City from time to time, which is to be used by 
Contractor in requesting progress or final payments and which is to include such 
supporting documentation as is reqnired by the Agreement Documents. 



(b) Each application for partial payment shall inclnde an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City for the Work have been applied by Contractor to discharge in 
full all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all docnmentation 
called for in the Agreement Docnments, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising ont of or 
filed in c01l11ection with the Work. In lien thereof and as approved by the City, 
Contractor may fumish receipts or releases in full; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and eqnipment for 
which a lien could be filed, aud that all payrolls, material and eqnipment bills, and 
other indebtedness c01l11ected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final payment. If any snbcontractor or snpplier fails to fumish a release or 
receipt in full, Contractor shall provide the City with a celtified written 
explanation for why the subcontractor or supplier has not been paid, 

(d) The City shall pay Contractor in accordance with the Flodda Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice, Upon wdtten request of the Finance Director, 
the Contractor shall provide wdtten documentation to justify the invoice, Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be [mal. 

4, Subcontractors, 

(a) The Conn'actor shall be responsible for all payments to any subconn'actors and 
shall maintain responsibility for all work related to the Work. Pdor to any 
payments to Conn'actor under this Agreement, Conn'actor shall provide City with 
partial and final releases (as may be the case for partial or [mal payment for the 
Work) of claims by all subconn'actors and suppliers, 

(b) Any subcontractors nsed on the Wode must have the prior written approval of the 
City Manager, 

5, City's Responsibilities. 

(a) Furnish to Conn'actor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City, 



(b) Arrange for access to and make all provisions for Contractor to enter upon rcal 
property as required for Contractor to pcrform the Work as may be requested in 
writing by the Contractor. 

6, Contractor's Responsibilities, 

(a) The Contractor shall exercise thc samc degree of care, skill and diligence in the 
perfonnance of the Work as is ordinarily provided by a professional under similar 
circumstances, If at any time during the ten:n of this Agreement 01' within one 
year from the complction of the Work, it is determined that the Conh'actor's 
delivcrables are incolTect, defective or fail to conform to the Scope of Work, upou 
written notification [rom the City Manager, the Contmctor shall at Contractors 
sole expense, immediately correct the work. 

7, Termination. 

(a) The City Manager without cause may telminate this Agreement upon thirty (30) 
days written notice to the Conh'actor, or innnediately with cause, 

(b) Upon receipt of the City's written notice of tennination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of termination by the City, the Conh'actor shall be paid for all work 
accepted by the City Manager up to the date of termination, 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
and/or elech'onic fon:nat (as specified by the City) within 14 days ii'om the date of 
the written notice of telmination or the date of expiration of this Agreement. 

8, Insnrance. 

The Contractor shall secnre and maintain throughout the dmation of this Agreement 
insmance of such type and in such amounts as required by the City Manager, The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of' process may be made in the State of Florida, If 
requested by the City Manager, the insurance coverage shall be primmy insurance with 
respect to the City, its officials, employees, agents and volnnteers, The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance, If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law, Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injmy or claims, 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than $50.000.00 per OCCUll'enCe, combined single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than $1.000.000.00 per occurrence combined single limit for 
Bodily InjUly Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
hlsurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) DUling the tenu of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the pUlpose of resolving conflicts, en'ors and discrepancies, by this reference shall 
become a p81i of the Agreement as though physically attached as a part thereof: 

Ch811ge Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, InstlUctions to 
BidderslProposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

II. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the tenus of the Agreement 
by cOUli proceedings or othetwise, whether or not fOl'mallegal action is required, 
the parties shall bear their own attomey fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of tlus Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
jury. 



12. Indemnification. 

(a) Contractor shall defend, indenmify, and hold harmless the City, its officers, 
agents and employees, fi'OIn and against any and all demands, claims, losses, 
snits, liabilities, causes of action, judgment or damages, arising out of, related to, 
or any way COlllected with Contractor's perfonnance or non-perfonnance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way connected with Contractor's perfonnance or non-perfonnance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the patties (or their successors) at the following addresses: 

For the City: Roger Hel11stadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

With a Copy to: John Herin 
City Attol11ey 
GrayRobinson, P .A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

For The Contractor: HOWARD L. WII !:ELm. lit. PRESI DENT 

ell RIS··TEL CONSTI\UCTION 

2534-1\ EDISON I\VE. 

FOln MYERS FL 33901 
J)'\- ).J.~.-(jSGO 

14. Governing Law. 

(a) This Agreement shall be constmed in accordance with and govemed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, FIOlida, Middle Keys Division of the 
Circuit Court or the Federal Southem District of Florida. 



15. Entire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement ofthe parties and supersedes any prior 
oral or written representations. No representations were made or relied upou by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modifY or amend the tenTIS of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modifY the terms and 
conditions thereof via a written Change Order, in the fOIl11 attached hereto as 
Exhibit "COO, or snch other fonn as may be provided by City from time to time,. 

16. Ownership aud Access to Records aud Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the light to examine and audit auy Records of the ContTactor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work petfoflned 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassigllability. 

(a) This Agreement shall not be assignable by Contractor unless such assigtunent is 
first approved by the City Manager. The City is relying npon the apparent 
qualifications and personal expeltise of the Contractor, and snch firm's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any telm or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining tenn and provision of this Agt'eement shall be valid and be 
enforceable to the fullest extent pennitted by law. 



19. Independent Contractor. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
independent conlmctor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreemeut. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaldng, enterprise or ventare between 
the parties. 

20. Compliance with Laws. 

(a) The Conl1'actor shall comply with all federal, state and local applicable laws, 
ordinances, mles, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affumative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be conslmed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful condnct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor walTants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Conl1'8ctor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, cOlporation, individual or finn, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Couuterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and snch counterpart shall constitute one and the same 
instrument. 



25. Authorization to Sign Agreement. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
fil1ns to perform the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City PerfOlmance and Payment Bonds in the fonn attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The PerfOlmance 
and Payment Bonds will cease to be effective on the date ofthe City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Worle price. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNESS WHEREOF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
heen duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

1.\ i 
f!' 

By: ----c--A~'6&~~U:1L 

Date: J, 1'1 1 j 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANC OF T E CITY OF M THON, FLORIDA ONLY: 

CONTRACTOR 

By: ---T'~;<L--~"'-----:::c--:-:-­
II H Ll' 1\, Ii\. , President 

-~~~------
Date: 14 FEBI\UAI\Y 2013 



AGREElVIENT BETWEEN 
THE CITY OF MAHATIHH'-e 

AND 
i~Q.Ji:(LI jV\lIYJli!.< (,y)~!JI<Uc/i'~. 

THlE AGREElV£ENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place of\)usi.ness is 9805 ,0vertcasJ-lighway, Maral1lOn, 
Florida 33050, (hereinafter the "City") and ColetA { /'0{it11-l', Ui'I(:/,tu,-!1 u'~ a Florida 
corporation whose address and principal place of business is: iOJLJL __ }:CQ_!!V( 6~J( 
(hereinafter the "Contractor"), and )t1 (,ua ,-H~Vl t;L, ,> JOJu 

WHEREAS, the City desires to engage the C0111metor to provide 
____________ . _______ . as specified below (the "Work"), 

NOW, THEREFORE, in consideration of the ml1tual covenants and conditions contained herein, the 
Contractor and the City agree as follows, 

1, Scope of ServiceslDeliverables. 

(a) The Contractor shall provide the Work at the unit price [ lor lump sum price [ J 
specified in Exhibit "A," attached to this Agreement, and made a part hereofby this reference. 

2. Term/Commencement Date. 
(a) This continuing contract shall be for a term oftln'ee (3) years with one (1) - two (2) year 
renewal at the discretion of the City. Actual completion ofprojects may extend beyond such 
term. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timefi:ames set forth in the Work Schedule, unless 
extended by the City Manager. 

3. Compensation and Payment. 

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a 
detailed statement of the Work performed by Contractor for the period of time covered by the 
invoice. Contractor shall use the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to include such supporting documentation as is 
required by the Agreement Documents. 



(b) Each application for partial payment shall include an amdavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City for the Work have been applied by Contractor to discharge in 
full all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

( c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in fbll; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or othClwise satisfied; and consent of the surety, if 
any, to final payment. If any snbcontractor or supplier fails to furnish a release or 
receipt ill full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Fumish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for acccss to and make all provisions for Contractor to entcr upon real 
property as required for Contractor to perform the Work as may be requcsted in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degrce of care, skill and diligence in the 
performance of the Work as is ordinarily provided by a professional under similar 
circumstances. If at any time during the term of this Agreement or within one 
year from the completion of the Work, it is determined that the Contractor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Conh·actor, or immediately with cause. 

(b) Upon receipt of the City's written notice of tennination, Conh·actor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of termination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pcrtaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injmy or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than",,~_ per occurrence, combined single limit for Bodily 
h\jury Liability and Properly Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than per occurrence combincd single limit f()r 
Bodily Injury Liability and Properly Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of' execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or eertifieatc holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Docnments. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the pl1l'pose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attomeys' Fees alld Waiver of ,Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by court proceedings or othelwise, whether or not fOlmallegal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising on! of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUlY. 



(a) Contractor shall defend, indemni(y, and hold harmless the City, its oi1lcers, 
agents and employees, from and against any and all demands, claims, losses, 
suits, liabilities, causes of actio]], judgment or damages, arising out of; related to, 
or any way connectcd with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contmcts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgmeut or damages arising out of, related to, 
or in any way connected with Con(Tactor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/ Anthorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-deliveIY, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their snccessors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

For The Contractor: 

9805 Overseas Highway 
Marathon, Florida 33050 

Jolm Herin 
City Attorney 
GrayRobinson, P.A. 
40 I E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

COVO I IV~(U! "L D! 11 S fir Ii ( (rOI\ 

rt(j)i,~fL, J~"ej~\(MI1. 
IOCIo . rill jJ.Ale';l{L~. (rVJT 

_IVI cv" ·{AO,l, fL 3 J\J.f 0 . 

14. Governing Law. 

(a) This Agreement shall be constmed in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Momoe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. .Elltire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amcnded to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "C", or such other form as may be provided by City from time to time,. 

] 6. Ownership mull Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that resnlt from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
nnder this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shall not be assignable by Contractor unless snch assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contmctor, and such finn's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



(a) The Contractor and its cmployees, volunteers and agents shall bc and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by ancl under the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. <Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicable laws, 
ordinances, rules, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in filll force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individnal or firm, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent npon or resulting from the award or 
making of this Agreement. 

24. COllnterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such connterpart shall constitute one and the same 
instTUment. 



25. Atlltlwrization to Siglll Agreemc"t. 

(a) The exccution and delivcry of this Agreement hy Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agrccment valid and binding on Contractor in accordance with its terms. 

26. NOll-Exclusive AgreemenL 

( a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclnde the City fi·mn engaging other 
finns to perform the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion. 

27. Pel'formallce and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "D" securing its obligations to be performed for the Work. Each Bond 
shall be in an amonnt equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



l!:XHH1IT "A" 
SCOPE OJ? WORK 



To: 
From: 

EXHIlU'I' "B" 
APPUCATlON FOR PAYMENT 

City of Marathon 

Agreement: ____________ _ 
Project: 
City's Agreement No. 
For Work accomplished through the date of: 

1. 
2. 
3. 
4. 
5. 

6. 
7. 
8. 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
Current Contract Price (1 plus 2): 
Total completed and stored to date: 
Retainage (per Agreement): 

% of completed Work: 
% of stored material: 

Total Retainage: 
Total completed and stored to date less retainage (4 minus 5): 
Less previous Application for Payments: 
DUE THIS APPLICATION (6 MINUS 7): 

Accompanying Documentation: 

Contractor's Certification: 

$ 
$ '----

$,---­
$,---­
$ '----
$ '----
$ ----
$ '----

The undersigned Contractor certifies that (1) all previous progress payments received from City 
on account of Work done nnder the Agreement referred to above have been applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment numbered 1 through ___ inclusive; (2) title of all Work, 
materials and equipment incorporated in said Work or othelwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, security 
interests and encumbrances (except such as are covered by a Bond acceptable to City 
indemnifying City against any snch lien, security interest or encumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Documents and 
not defective. 

Date Contmctor 

By: _____________ _ 



State of 
County of 

Subscribed and sworn to beic)re me this _______ day of~_~ ____ , 20_ 

----------------~~-------~~-

Notary Public 
My Commission expires: ~ _____________ ~ 

Payment of the above AMOUNT DUE TI-IIS APPLICATION is recommended, 

Datcd 
City's Representative 

Al'PLICATION FOR l'AYMENT 

INSTRUCTIONS 

A. GENERAL INFORMATION 

The sample form of Schedule of Values is intended as a guide only, Many projects require a 
more extensive form with space for numerons items, descriptions of Change Orders, 
identification of variable quantity adjustments, summary of materials and equipment stored at the 
site and other information, It is expected that a separate form will be developed by City and 
Contractor at the time Contractor's Schedule of Values is finalized_ Note also that the format tal' 
retainage must be changed if the Agreement permits (or the law provides), and Contractor elects 
to deposit securities in lieu of retainage, 

B. COMPLETING THE FORM 

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the 
space indicated on the Application for Payment form, Note that the cost of materials and 
equipment is often listed separately from the cost of installation, Also, note that each Unit Price 
is deemed to include Contractor's overhead and profit. 

All Change Orders affecting the Contract Price should be identified and included in the Schedule 
of Values as required for progress payments, 

The form is snitable for use in the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documentation is usually more extensive for 
final payment. All accompanying documentation should be identified in the space provided on 
the form, 



Co LEGAL REVIEW 

All accompanying documentation of a legal nature, such as lien waivers, should be reviewed by 
an attorney. 



ITEM 

Application No. 

UNIT I ESTIMATED 
PRICE QUANTITY 

$ 

SCHEDULE 
OF VALUES 
AMOUNT 

$ 

Date: 

QUANTITY I AMOUNT I % 
COMPLETED 

$ 

i ,] 

I MATERIAL I AMOUNT Ii 

I STORED i CO. MPLETED Ii 

$ 

IAN'D I, I 1 !i 

II STORED I: 
, I, 

" !I s . 
II iI 

1,1 Ii 
• Ii 

! Ii 
! 'I I, I! 
!i !I 
ii Ii 
II 'I . ,. 
II 
'I 
'I 

II ,I 
!I 
" 

II 

II 
! , 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
II. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 

I' 

TOTAL I II $ I $ I $ II $ 

Note: Total Schedule ofVaiues Amount should equal the current Contract Price. 



EXllUl3IT MC" 
CHANGE OIlWER 

Change OrdeR' NI). 

To: City of Marathon 
From: ___ (Contractor) 
Contract: 
Project: __________ . ______ . __ 
City's Contract No. ________ _ 

This Change Order will authorize the following change to the Agreement: 

The Work as set forth in the Agreement is hereby amended to include the items set forth in 
Attachment "A" attached hereto and by this reference made a part hereol: 

This Change Order constitutes full, final, and complete compensation to Contractor for all 
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work under this Agreement. 
Contractor acknowledges and agrees that (a) the Contract amount of $ under the 
Agreement will I: ]/will not [ ] be changed by this Change Order. Contractor expressly 
waives any claims for any additional compensation, damages or time extensions in 
connection with the above-referenced changes. Except as herein or heretofore expressly 
modified, all terms of the Agreement shall remain in full force and effect and shall cover the 
performance of and payment for, any Work authorized hereunder. Any defined terms not 
defined in this Change Order shall have the meanings set forth in the Agreement. 

By signing below the parties indicate acceptance of this Change Order as set forth herein. 

CITY CONTRACTOR 

By: _________ _ By: __________ _ 

Its: Its: ------------Date: __________ _ Date: __________ _ 



CHANGE ORDER SUMMARY 

-'"Ti~i~"'Ch~n~~ 0,' ;:d;;;~~i:-l~~~~:~~~~~~~,~~~ver ~han;es in t1~e Work- t~-be P~!~fO~~~d~;l;d~l~";h;c;J'-' 
Agreement. Except as may be modified herein all of the provisions of the Agreement 
apply to and [Cl,vern all ViI ork unci",r thisC;hange Or~eL ..... . ............ ____ ___ ,_ . __ _ 

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

Item 
No. 

1. 

Original Contract Price ( 1 ) 
( 2 ) 
(3 ) 
(4 ) 

Qmyent Contmct Price (Ac\iusted by Previous Change _______ _ 
Total Proposed Change in Contract Pricc 
New Contract Price (Item 2 + Item 3) 

m Original Contract Time 

(6) 
Proposcd Change m Contract Time 
<::m:ren~ Contract Time (Adjusted by Previous Changc _____ . __ _ 
Total Proposed Change in Contract Time ( 7 ) 

( 8 ) 
(9) 
(l0) 

New Contract Time (Item 6 ± Item 7) 
Original Contract Substantial Completion Date 
New Contract Substantial Completion Date 

CHANGE ORDER HISTORY 

Cnrrent Additive Deductive Net Change 
Description Contmct Contract 

Amount Change Change Price 

Total 'I> $ $ $ 
Contract 

Price 

Net Change 
Contract Time 

.. _- -- _._- ~.--.-.. 
Total $ 

~---



The Change Order is a result 

.~~~~ --_._-_ .. _.-

~~---'-'-----~--~--~---~---'--'--

The cost breakdown is as follows: 

.~c:~_c;-:c_c:=:c:-:c=::~~==:c.c-·~~~-··-····--·--·---·-···-··-~---·-r-:::c::c:c::::::-----

WORK ITEM DESCRIPTc:.IO'"-N"-'-____ ~~~~~~~___ _P",RI""Cc:=E __ _ ---$ 
-·---·--·---···-·-··-~----~--~~~~----·---·-------h$r,...., ------1 

-----·~~~~~~~··----·~·+iF$~~~---

$ 
$ 

.--~~~-'------------'-'--'-----~----+";;$~~--'--~~ 

$ 
$ 

TOTAL $ 



lDU.lnnT "I)" 
R'ERIN)RMANCE AND PAYMENT BONDS 

(The Performance Bond and the Statutory Payment Bond and the covcred amounts of caeh arc 
separate and distinct 11-0111 cach other) 

This Bond mnst he recorded ami a certified copy provided to the City hefore payment will he 
made by the City. 

BY TI-IIS BOND (the "Bond"), We as 
principal (the "Contractor"), and __ . _____ . _____ as surety 
(the "Surety"), arc bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone nnmber: (305) 743-0033] (the "City"), in 
the amount of Dollars 
($ ) for payment of which Contractor and Snrety bind themselves, their heirs, personal 
representatives, executors, administrators, successors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: --------------_._--
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contractor: 

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes, 
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Contractor 
in the prosecntion of the Work provided for in tile Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or nnder the Agreement Documents and compliance or noncompliance with any 
fOlmalities connected with the Agreement or with the changes, do not affect Surety's obligation under 
this Bond. Snrety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

Claimants must comply with notice requirements set forth in Section 255_05(2), Florida Statutes. No 
action shall be instituted under this Bond after the time limits set fOlth in Section 255.05, Florida 
Statutes. 



IN WITNESS W]-lEJ:tEOF, this instrumcnt is executcd this the ............ day of .............. _. . ........... ,20 

Contractor 
Name: 
Its: 

Signed, sealed and delivcred in the presencc of: 

(Witness) 

(Witness) 

Surety 
Name: 
Its: ___ _ 

ATTORNEY-IN-FACT 

Name: 

(Name and Address) 

--- -_. __ .-_._----
(Name and Address) 

NOTE I: Surety shall provide evidence of signature authority, i.e., a celtified copy of Power of 
Attomey. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall include evidence that AgentiAttorney-in-Fact is licensed in Florida. 

IMPORTANT: Surety companies executing BONDS must appear on the Treasury 
Department's most current list (Circular 570 as amended) and be authorized to t!"ansact 
business ill the State of li'lorida. 

ATTACH a certified copy of Power-of-Attomey appointing individual Attomey-in-Fact for 
execution of Bond on behalf of Surety. 



iPcdimmmcc Hom. 

noml No. 

This nom! 1I1IW, he recorded aml a certified copy provided to tile City before paymelilt will he 
made by the City. 

BY THIS BOND (thc "Bond"), Wc ________ as 
principal (the "Contractor"), and __ . __ ._. . . __ ... __ as surety 
(thc "Surety"), are bound to the City of Marathon, a Florida municipal corporation whosc address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the "City"), in 
the amount of Dollars 
($ ) for payment of which Contractor aud Surety bind themselves, their heirs, personal 
representatives, exccutors, administTators, successors and assigns, jointly and severally, Witll 
reference to a written Agreement entered into by Contmctor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is tllat if the Contmctor: 

I. Performs said Agreement in accordance witll its terms and conditions, the Agreement 
being made a part of this Bond by reference, at the times and in the maimer prescribed 
in the Agreement; and 

2. Pays City all losses, damages (direct and consequential, including delay aJldliquidated 
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City 
sustains because of a default by Contractor under tile Agreement; and 

3. Pays City all other amowlts due City by Contmctor because of a default by Contractor 
under the AI,'reement; and 

4. Performs all Work under the Agreement within the time specified in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Docwnents and compliance or noncompliance with any 
fOlmalities connected with the Agreement or Witll tile changes, do not affect Surety's obligation under 
this Bond. Surety hereby waives notice of any alteration, change or extension of tin1e to tile 
Agreement made by the City. 

No action shall be instituted lmder tllis Bond after the time limits set forth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instrument is executed this the ___ day of 

Contractor 
Name: -----------------
Its: 

Signed, scaled and delivered in the presence of: 

---------
(Witness) 

(Witness) 

Surety 
Name: 
Its: ____ _ 

ATTORNEY-IN-FACT 

Name: 

(Name and Address) 

(Name and Address) 

---- ----- ---_._-

________ ,20 

---------

NOTE I: Surety shall provide evidence of signatnre anthority, i.e., a certified copy of Power of 
Attomey. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
af1ixed and attached. 

NOTE 3: Surety shall include evidence that AgentiAttorney-in-Fact is licensed in Florida. 

IMPORTANT: Surety companies executing BONDS mllst appear 011 the Treasury 
Department's most CUlTent list (Circular 570 as amended) alld be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-iu-Fact for 
execution of Bond on behalf of Surety. 

\824190\1 - II 1928984 v I 
12/6112 



SECTWN ()3()OlJ; 

THENCH SAFETY FOftM 

This f(mn must bc completed and signcd by the Bickler. 

Failure to complete this form may result in the bid being declared non-responsive. 

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seq, Fla. Stat. which 
became effective October 1, 1990, shall be in effect during the period of construction of the 
Project. The Bidder by signing and submitting the Bid is, iu writiug, assuring that it will perform 
any trench excavation in accordance with applicable trench safety standards. The Bidder further 
identifies the following separate item of cost of compliance with the applicable trench safety 
standards as well as 111e method of compliance: 

Method of Compliance 

Total: $ _______ _ 

Bidder acknowlcdges that this cost is included in the applicable items of the Bid and in the Total 
Base Bid. Failure to complete the above may result in the bid being declared non-responsive. 

The Bidder is, and 111e CITY and ENGINEER are not, responsible to review or assess Bidder's 
safety precautions, programs of costs, of the means, methods, techniqnes or technique adequacy, 
reasonableness of cost, sequences of procedures of any safety precaution, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, and the CITY and ENGINEER are not, 
responsible to determine, if any safety or safety related standards apply to the Project, including 
bnt not limited to, the ''Trench Safety Act". 

Witness Signature 

Witness Signature 

Date 

\824190\1 -111909176 vI 

Bidder's Signatmc 

Printed Name 

Title 

Date 

TSF 
Page I of 1 



IN WITNESS WHEIU;OF, the parties have cxecuted this Agrecmcllt on the respcctive dates 
under each signature. The City, signing by and throngh its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

J):I ~~'~'. ,,' / / < •• _'.~: " . 
By: _ , ' 7t.ll!;f:;ilfHLtZ2>:I .. 

/ Rog r Hernstadt, City Manager 

Date: ,~?X>I-=<' 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY: 

CONTRACTOR 



AGREEMENT mnWmtN 
nm CITY OF MARATHON 

ANn 
FBI' 'fecton~.~~_~~l'p.:. ____ . 

nns AGREEMENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and priJlcipal place of business is 9805 Overseas Highway, Marathon, 
Florida 33050, (hereinafter the "City") and FlIP Tectonics COI'P, a FIOl'itia 
corporation whose address and principal place of business is: 290 NW 165 St, P2tIO,_Miami, FL,33169 

(hereinafter the "Conimctor"), and 

WHElffiAS, the City desires to engage the Contractor to provide 
..:.G::.;e"'llc:.e':..:·a"'I..:C:..::o.:::ll.:::tl'.:::".:cct:.::i1"'lg'-S:..:e:..::l'ccvic:.c.:ces'--_________ as specified below (the "W ork"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the 
Contractor and the City agree as follows. 

1. Scope of SCl'viceslDeliverables. 

(a) The Contractor shall provide the Work at the unit price [ 1 or Inmp sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by this reference. 

2. Term/Commencement Date. 

(a) This continuing contract shall be for a term ofthree (3) years with one (I) - two (2) year 
renewal at the discretion of the City. Actual completion of projects may extend beyond such 
term. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schednle, unless 
extended by the City Manager. 

3. Compensation and Payment. 

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a 
detailed statement ofthe Work performed by Contractor for the period of time covered by the 
invoice. Contractor shall use the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to include such supporting documentation as is 
required by the Agreement Documents. 



(b) Each application for partial payment shall include an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City for IJ1C Work have been applied by Contractor to discharge in 
full all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete aud legally 
effective releases or waivers (satisfactory to City) of all liens arising oul of or 
flied in cOl111ection with the Work. In lieu thereof and as approved by the City, 
Contractor may fumish receipts or releases in full; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and eqnipment for 
which a lien could be flied, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final payment. If any subcontractor or supplier fails to furnish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed pOliion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be [mal. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Fumish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for access to and make all provisions for Contractor to enter upon real 
property as required for Contractor to perform the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
perfonnance of the Work as is ordinarily provided by a professional under similar 
circumstances. If at any time during the tenn of this Agreement or within one 
year from the completion of the Work, it is determined that the Contractor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately con'ect the work. 

7. Termination. 

(a) The City Manager without cause may tenninate this Agreement upon thiIty (30) 
days wriltennotice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's wJitten notice of tennination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) hl the event of termination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data peltaining to the Work to the City, in a hard copy 
andior electronic fmmat (as specified by the City) within 14 days from the date of 
the wJitten notice of tennination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maiIltaiIl throughont the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of FloJida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be priInmy insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees alminiInum statutmy liInits as required by 
Florida Law. Contractors with Worker'S Compensation exemption shall not hold 
City liable for employee injmy or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than per occnrrence, combined single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, connncrcial general liability coverage with limits of 
liability of not less than pel' occurrence combined single limit for 
Bodily Injury Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of exeeutiou of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured 01' eeltificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to thc City before any policy 01' 

coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

II. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the tenns of the Agreement 
by court proceedings or otherwise, whether or not fOlmal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUry. 



12. lindemnification, 

(a) Contractor shall defcnd, indem.nify, and hold harmless the City, its officers, 
agents and employees, ii'om and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgment or damages, arisiug out of, related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement includiug, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incnrred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way cOllllected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive tcrmination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices reqnired by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Helin 
City Attomey 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Suite 1850 
FI. Lauderdale, Florida 33301 

For The Contractor: David P. Roy, Senior Projec.t Manager 
FHP Tectonics Cor""p.'--__ _ 
290 NW 165tl1 Street, Suite P200 
Miami, Florida 33169 

14. Governing Law. 

(a) This Agreement shan be consttued in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Mom-oe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. m;utire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the tenns of this Agreement, unless executed with the samc 
formality as this document. Tlus Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the lenns and 
conditions thereof via a written Change Order, in the fonn attached hereto as 
Exhibit "C", or such other fOl1n as may be provided by City from time to time,. 

16. Ownership and Access to Records and Audits. 

(a) All records, books, docnments, maps, data, deliverables, papers, and financial 
infolmation (the "Records") that resnlt from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of tel1nination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shallno( be assignable by Contractor nnless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and such finn's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining telm and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. Independent Contractor. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicable laws, 
ordinances, rules, regulations, and lawfbl orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmativc 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of thc violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either tlus Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until tile terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide cmployee working solely for the Contractor, to 
solicit or secure tlus Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or fiml, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25, Authorization to Sign Agreement. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms, 

26, Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
finns to perfonn the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion, 

27, Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Perfonnance and Payment Bonds in the fonn attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount oftwcnty five percent (25%) of the Work price, 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNESS WHEREOF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been dnly authorized to execute same. 

ATTEST: CITY OF MARATHON 

~t. 
By: _~ __ _ 

Diane Clavier, City Clerk l'Roger Hernstadt, City Manager 

Date: _(:')~_.~,--,l ""-____ _ 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF TH ,CITY OF MARATHON, FLORIDA ONLY: 

City Attorne 



AGREEMENT IJETIVEEN 
THE CITY OJ? IViAllATHON 

, AN})! 
_ ~)Vi ~j)GL.<,\.{Jj ()!-f ! Yj_ 

nns AGREEMENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place of bu,sines,s js 9, 80,5 Oyerseas Highway, Marathon, 
Florida 33050, (hereinafter the "City") and ~4Jj!c'" !O .. "l{L(ii41 ;"! '1 ,.' aFlorida 
corporation whose address and principal place of business is: :J,! () i/O '100 I ! Ii 0 , 
(hereinafter the "Contractor"), and jVI/i;,v&AhJiI ICC 330Jo 

to engage the Contractor to provide 
_. __ . as specified below (the "Work"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the 
Contractor and the City agree as follows. 

I. Scope of Services/Deliverables. 

(a) The Contractor shall provide the Work at the unit price [ lor lump sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereofby this reference. 

2. Term/Commencement Date. 
(a) This continuing contract shall be for a term of three (3) years with one (I) - two (2) year 
renewal at the discretion of the City. Actual completion of projects may extend beyond such 
term. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, unless 
extended by the City Manager. 

3. Compensation and Payment. 

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a 
detailed statement of the Work performed by Contractor for the period of time covered by the 
invoice. Contractor shall use the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to include such supporting documentation as is 
required by the Agreement Documents. 



(b) Each application fen' partial paymcnt shall include an amdavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial paymcnts 
received from City for the Work have been applied by Contractor to discharge in 
fhll all of Contractor's obligations, including payments (0 subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The 11nal application for paymcnt shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising ont of or 
med in c0l111ection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an amdavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satis11ed; and consent of the surety, if 
any, to 11nal payment. If any subcontractor or supplier fails to fumish a release or 
receipt in full, Contractor shall provide the City with a certi11ed written 
explanation for why the subcontractor or snpplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

( e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation dispntes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and 11nal releases (as may be the case for partial or 11nal payment for the 
Work) of claims by all subcontTactors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Furnish to ContTactor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for access to and make all provisions for Contractor to enter upou real 
property as required ti)r Contmc(or (0 pcriiJrm the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
perfonnance of the Work as is ordinarily provided hy a professional under similar 
circumstances. If at any time during the term of this Agreement or within one 
year from the completion of the Work, it is determined that the Contmctor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of tennination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of tennination. 

(d) The Contractor shall transfer all books, records, repOlis, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
andlor electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in snch amounts as required by the City Manager. The 
undelwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutOlY limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no··hmlt coverage, with limits of liability 
of not less than . per occurrence, combined single limit for Bodily 
lnjmy Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than per occurrence combined single limit for 
Bodily Injury Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contmctor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Docnments. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the pnrpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contmctor is required to enforce the terms of the Agreement 
by court proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUry. 



(a) Contractor shall defend, indemnify, and hold harmless the City, its ofEccrs, 
agents and employees, from and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgmcnt or damages, arising out of, related to, 
or any way connected with Contractor's performance Or nOll-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising ant of; related to, 
or in any way connected with Contractor's performancc or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

For The Contractor: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Herin 
City Attorney 
GrayRobinsoll, I'.A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

14. Governing Law. 

(a) This Agreement shall be constlUed in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Momoe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. )ij:lllil-e Agl(cemcnt/iVJ.odificaiionl Amendment.. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made Of relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "e", or such other form as may be provided by City from time to time,. 

16. Ownership ami Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
infOimation (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and andit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refnsal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work performed 
nnder this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Non3ssigllability. 

(a) This Agreement shall not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and snch firm's familiarity 
with the City's area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fnllest extent pClmitted by law. 



(a) The Contractor and its employecs, volunteers and agents shall bc and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and nnder the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicablc laws, 
ordinances, rules, regulations, and lawfhl orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or firm, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Connterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instmment. 



(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. NOli-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City fTom engaging other 
firms to perform the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion. 

27. 'performance amI. Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 

[REMAINDER Ol? TinS PAGE INTENTIONALLY LEFT BLANK] 



liN WITNESS WHEIU<:OF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

( - . 

,\)1Cl{Il~ Q Jjl (J 1i( Ql 
b1anc Clavier, City Clerk 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY: 

City Attorn 

CONTRACTOR 

BY:~l~ t / ___ 
L.lM.f 6·iJ'i ,.~.B ... ' President 

Date: J. /J. 13 ____ .... _. __ 



EXHHI:rr "A" 
§COI'E OF WORlK 



To: 
Fron1: 

EXHIBIT "H" 
APPLICATION FOR PAYMENT 

Application For Payment No. 

City of Marathon 

Agreement: 
Project: 
City's Agreement No. 
For Work accomplished through the date of: 

I. 
2. 
3. 
4. 
5. 

6. 
7. 
8. 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
Current Conimct Price (1 pins 2): 
Total completed and stored to date: 
Retainage (per Agreement): 

___ % of completed Work: 
% of stored material: 

Total Retainage: 
Total completed and stored to date less retainage (4 minus 5): 
Less previous Application for Payments: 
DUE nus APPLICATION (6 MINUS 7): 

$ 

$ ----

$ ---

$_---

$ ----
$ ----

Accompanying Docnmentation: ____ --------------------

Contractor's Certification: 

The undersigned Contractor certifies that (I) all previous progress payments received £i'om City 
on account of Work done under the Agreement refelTed to above have been applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment numbered 1 t1n'ough __ inclusive; (2) title of all Work, 
materials and equipment incorporated in said Work or othelwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, security 
interests and encumbrances (except such as are covered by a Bond acceptable to City 
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Docnments and 
not defective. 

Date Contractor 

By: ________________ _ 



State of 
County of 

Subscribed and sworn to before me this . __ day of_ ...... _ .. , 20 .. 

-_ •.•.. _--_._---
Notary Pub lie 
My Commission expires: 

Payment of the above AMOUNT DUE nns APPLICATION is recommended. 

City's Representative 

APPLICATION FOR PAYMENT 

INSTRUCTIONS 

A. GENERAL INFORMATION 

The sample form of Schedule of Values is intended as a gnide only. Many projects require a 
more extensive form with space for numerous items, descriptions of Change Orders, 
identification of variable quantity adjustments, summary of materials and equipment stored at the 
site and other information. It is expected that a separate form will be developed by City and 
Contractor at thc time Contractor's Schedule of Values is finalized. Note also that the format for 
retainage must be changed if the Agreement permits (or the law provides), and Contractor elects 
to deposit securities in lieu of retainage. 

R COMPLETING THE FORM 

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the 
space indicated on the Application for Payment fonn. Note that the cost of materials and 
equipment is often listed separately from the cost of installation. Also, note that each Unit Price 
is deemed to include Contractor's overhead and profit. 

All Change Orders affecting the Contract Price should be identified and included in the Schedule 
of Values as required for progress payments. 

The form is suitable for use in the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documentation is usually more extensive for 
final payment. All accompanying documentation should be identified in the space provided on 
the fOlID. 



Co LEGAL REVmW 

All accompanying documentation of a legal nature, such as lien waivers, should be reviewed by 
an attorney. 



Aoolication N ". D ~~-. 
ITEM UNIT ESTIMATED SCHEDULE QUANTITY AMOUNT I % MATERIAL AMOLNl 

PRICE QUANTITY OF VALUES COMPLETED STORED I COMPLETED 
AMOUNT I I AND 

I i STORED 

J. $ $ $ 1$ Is 
2. Ii 

iI 3. I Ii 
II 4. Ii 
Ii 5. 
" 6. il 

7. 
8. 
9. 
10. 
IJ. 

I 12. I 

I 
13. I 

I 14. I 
I 

15. I 
16. I 

I 

I 
17. 

II 

18. 
19. I 

20. I ,I 

I 
II TOTAL $ $ I $ I! :; 

Note: Total Schedule of Values Amount should equal the current Contract Price. 



EXItUillKT "C" 
CHANGE ORDER 

Change Onler No. ____ _ 

To: City of Marathon 
From: (Contractor) 
Contract: 
Project: 
City's Contract No. _________ _ 

This Change Order will authorize the following change to the Agreement: 

The Work as set forth in the Agreement is hereby amended to include the items set forth in 
Attachment "A" attached hereto and by this reference made a part hereo!: 

This Change Order constitutes full, final, and complete compensation to Contractor for all 
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work under this Agreement. 
Contractor acknowledges and agrees that (a) the Contract amount of $ under the 
Agreement will [ ]/will not [ ] be changed by this Change Order. Contractor expressly 
waives any claims for any additional compensation, damages or time extensions in 
cormection with the above-referenced changes_ Except as herein or heretofore expressly 
modified, all terms of the Agreement shall remain in full force and effect and shall cover the 
performance of and payment for, any Work authorized hereunder. Any defined terms not 
defined in this Change Order shall have the meanings set forth in the Agreement. 

By signing below the parties indicate acceptance of this Change Order as set forth herein_ 

CITY CONTRACTOR 

By: _________ _ By:, _________________ _ 

Its:, _______________ _ 
Date: ___________________ _ Date:, ________________ __ 



Attachment "A" 

CHANGE ORDER SUMMARY 

This Change Order is necessary to cover changes in the Work to be performed under this 
Agreement. Except as may be modified herein all of the provisions of the Agreement 
a )1 to and 'overn all Work under this Chan 'e Order. 

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

( 1 ) Original Contract Price 
(2) <;;:m:ren,t Contract Price (Adjusted by Previous Change ______ _ 
(3) Total Proposed Change in Contract Price 
( 4 ) New Contract Price (Item 2 + Item 3) 
( 5 ) Original Contract Time 
( 6 ) Proposed Change in Contract Tnne 
(6) CmTent Contract Time (Adjusted by Previous Change ______ _ 
(7) Total Proposed Change in Con(Tact Time 
(8) New Contract Time (Item 6 ± Item 7) 
(9) Original Contract Substantial Completion Date 
(I 0) New Contract Substantial Completion Date 

CHANGE ORDER HISTORY 

Item Current Additive Deductive Net Change Net Change 
No, Description Contract Change Change Contract Contract Time Amount Price 

1. Total ~ $ $ $ 
Contract 

Price 
Total $ 

-----_ .. -



The Change Order is a result 

-----------------------------------------

---- ----------------

The cost breakdown is as follows: 

C-WORK ITEM DESCRIPTION PRICE --
-'-'-'c='-'-c.ccccc-~-=--c"'-'~''-''-'~'----------------------------es;=''--------------------

1------------------- $ --
--------------------------------------------------------------r----------------------
I----------------------~$ 

$ 
I-----------------------+~$---------

$ 



KXHfBIT "D" 
.PERFORMANCI~ AND I' A YMENT HONDS 

(The Performance Bond and the Statutory Payment Bond and the covered amounts of each arc 
separate and distinct li'om each other) 

I'aymen( Hand 

Homi No, ------

This Bond mlwt be recorded ami a certified copy provided to the City before payment will he 
made by the City, 

BY THIS BOND (the "Bond"), We as 
principal (the "Contractor"), and . as surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743·0033] (the "City"), in 
the amount of Dollars 
($ ) for payment of which Contractor and Surety bind themselves, their heirs, personal 
representatives, executors, administrators, successors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contractor: 

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes, 
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Contmctor 
in the prosecution of the Work provided for in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance Witll any 
formalities connected with the Agreement or with the changes, do not affect Surety's obligation lUlder 
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No 
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instrument is executed this the .~.~ .. day of~_ 

Contractor 
Name: 
Its: 

Signed, sealed and delivered in the presence of: 

(Witness) 

(Witness) 

Surety 
Name: 
Its: 

ATTORNEY-IN-FACT 

Name: __ _ 

--... -.--- -----.-.~----:--------
(Name and Address) 

(Name and Address) 

NOTE I: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attomey. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affIxed and attached. 

NOTE 3: Surely shall include evidence that AgentiAttomey-iu-Fact is licensed in Florida. 

IMPORTANT: Surety companies execnting BONDS mnst appear 011 the Treasury 
Department's most CUlTcnt list (Circular 570 as amended) and be authorized to transact 
bnsiness ill the State of Florida. 

ATTACH a certified copy of Power-of-Attomey appointing individual Attoruey-in-Fact for 
execution of Bond on behalf of Surety. 



I'erfonmmce Bond 

BomlNn. 

Thi§ BORld must be recorded lim! a cc,-tilled copy provided to the City hefore payment wiH be 
made by the City. 

BY THIS BOND (the "Bond"), We _______ _ ____ . ___ . __ . __ as 
principal (the "Contractor"), and surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone numhcr: (305) 743-0033] (thc "City"), in 
the amount of Dollars 
($ ) for payment of which Contractor and Surety hind themselves, their heirs, personal 
representatives, cxecutors, administrators, successors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contractor: 

1. Performs said Agreement in accordance Witll its terms and conditions, the Agreement 
being made a part of this Bond by reference, at the times and in the manner prescribed 
in the Agreement; and 

2. Pays City all losses, damages (direct and consequential, including delay and liquidated 
damages), expenses, costs, and attomey's fees, including appellate proceedings, that City 
sustains because 0 f a default by Contractor tmder fue Agreement; and 

3. Pays City all other amounts due City by Conlmctor because of a delimit by Contmctor 
under the Agreement; and 

4. Performs all Work under fue Agreement within the time specified in tlle Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, rr REMAINS IN FULL FORCE. 

Any changes in or nnder the Agreement Documents and compliance or noncompliance with any 
formalities connected with fue AgTeement or witll the changes, do not affect Surety's obligation under 
fuis Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

No action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida 
Statutes. 



IN WlTNESS WHEREOF, tbis instrument is executed this the ___ day of___ ___________________ ,20 

Contractor 
Name: 
lls: 

Signed, scaled and delivered in the presence of: 

(Witness) 

(Witlless) 

Surety 
Name: 
Its: 

ATTORNEY-IN-FACT 

Name: 

(Name and Address) 

(Name and Address) 

NOTE I: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall include evidence that AgentJAttol11ey-in-Faet is licensed ill Florida. 

IMPOR.TANT: Surety companies executing BONDS must appear 011 tite Treasury 
Department's most curren! list (Circular 570 as amended) and be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for 
execution of Bond on behalf of Surety. 

\824190\1 -It 1928984 vi 
12/6112 



SECTION ()300n 

TRENCH SAFETY FORM 

This limn must be completed and signed by the Bidder. 

Failure to complete this form may result iu the bid being declared non-responsive. 

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seq, Fla. Stat. whieh 
became effective October I, 1990, shall be in effect during the period of construction of the 
Project. The Bidder by signing and snbmitting the Bid is, in writing, assuring that it will perform 
any trench excavation in accordance with applicable trench safety standards. The Bickler further 
identifies the following separate item of cost of compliance with the applicable trench safety 
standards as well as the method of compliance: 

Method of Compliance 

Total: $ -------------------

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total 
Base Bid. Failure to complete the above may result in the bid being declared non-responsive. 

The Bidder is, and the CITY and ENGINEER are not, responsible to rcview or assess Bidder's 
safety precautions, programs of costs, of the means, methods, teclmiques or technique adequacy, 
reasonableness of cost, sequences of procedures of any safety precaution, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, and the CITY and ENGINEER are not, 
responsible to determine, if any safety or safety related standards apply to the Project, including 
but not limited to, the "Trench Safety Act". 

Witness Signature 

Witness Signature 

Date 

\824190\1 - tlI909176 vI 

Bidder's Signature 

Printed Name 

Title 

Date 

TSF 
Page 1 of 1 



AGREEMENT BETWEEN 
nm CITY OF MAnA THON 

" ',I 1\,ND '\' , 
0VQ}h1'W1lY",+,Jo\,Uf,VYlj eLC 

, ~-

TIns AGREEMENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place business is Overseas Highway, Marathon, 
Florida 33050, (hereinaflcr the "City") and ,,'" a Florida 
corporation whose address and principal place of business is: 
(hercinafler the "Contractor"), and 

WHEREAS, the City desires to engage the Contractor to provide 
9.!~\~~"::::2,-",""",' "":,,,.,,:""J('!'. P~~~"'-"~"!-'''0.&~_'-':':·'~_. __ .. __ . __ as specified below (thc "Work"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 
herein, the Contractor and the City agree as follows. 

I. Scope of Services/Deliverables. 

(a) The Contractor shall provide the Work at the unit price [ 1 or lump sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by 
this reference. 

2. Term/Commencement Date. 

(a) This Agreement shall become effective upon the City issuing Cont.ractor a written 
Notice to Proceed and the Work shall be completed to the City's satisfaction no 
later than 1"6 () days from the issuance of the Notice to Proceed. The City 
Manager may extend the term of this Agreement up to an additional sixty (60) at 
his sole discretion based upon the recommendation of the City's Community 
Services Director. 

(b) Contmctor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, 
unless extended by the City Manager. 

3. Compensatioll and Payment. 

(a) The Contractor shall invoice the City on a monthly basis. The total amount 
invoiced shall not exceed . All invoices shall provide a detailed 
statement of the Work performed by Contractor for the period of time covered by 
the invoice. Contractor shall use the form attached hereto as Exhibit "B". or such 
other fOlm as may be provided by City from time to time, which is to be llsed by 
Contractor in requesting progress or final payments and which is to include such 
suppOliing documentation as is required by the Agreement Documents. 



(b) Each application for partial payment shall include an a!1ldavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City for the Work have been applied by Contractor to discharge in 
full all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all documentation 
called fol' in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising ont of or 
filed in cOlmection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an a!1ldavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final payment. If any subcontractor or supplier fails to furnish a release or 
receipt in full, Contractor shall provide the City with a certified writteu 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, fbe City Manager may 
withhold payment of the disputed amount and may pay to the ContTactor the 
undisputed portion of the invoice. Upon written reqnest of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor nnder this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontmctors and suppliers. 

(b) Any subcontractors used on the Work mnst have the prior written approval of the 
City Manager. 

5. City's R.esponsibilities. 

(a) Furnish to Contractor, at fbe Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 

( 



(b) Arrange for access to and make all provisions for Contractor to enter npon real 
property as required for Contractor to perform the Work as may be requested in 
writing by the Contractor. 

6. ~mctol"§ Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligencc in the 
performance of the Work as is ordinarily provided by a professional under similar 
circumstances. If at auy time during the term of this Agreement or within one 
year from the completion of the Work, it is determined that the Contractor's 
deliverahles are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of termination by the City, thc Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain tlu'oughout the duration of this Agreement 
insnrance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents npon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall inclnde a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum stat1ltory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injmy or claims. 



(a) Comprehensive Automobile and Vehiele Liability Insurance. Motor vehicle 
liability insurance, inclnding applicable no··fimll coverage, with limits of liability 
of not less than ._ .............. _ per occurrence, combined single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than ........... per oCCurrence combined single limit for 
Bodily Injury Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the telm of this Agreement, ContTaetor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Docnments. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as thongh physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instmctions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

II. Attorneys' Ilecs alld Waiver of Jnry Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by conrt proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attomey fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUlY. 



Ca) Contractor shall defend, indenmity, and hold harmless the City, its oflicers, 
agents and employees, from and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgment or damages, arising out ot; related to, 
or any way C011l1ected with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses includiug 
reasonable attorneys' fees and costs incuITed in and about the defense of any such 
claim or investigation and for any judgment or damages arisiug out of, related to, 
or in any way connected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the followiug addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

For The Contractor: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Herin 
City Attorney 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

C7/~:6VI~L~fl~~h2·~~~~~~,~a~s 
",/"1 Q'7 ()vji£u:,'6'ti,'A,;};,' /t>Ciit~/\(\'}4 /-' .,Ii pat 
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14. Govcl'Iling Law. 

(a) This Agreement shall be constmed in aecordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. Elltire Agreement/Modifkation/ Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
fOlmality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "co., or such other form as may be provided by City from time to time,. 

16. Ownership and Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records pertaining to work pelformed 
nnder this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. NOllassignability. 

(a) This Agreement shall not be assignable by Contractor unless snch assignment is 
first approved by the City Manager. The City is relying upou the apparent 
qualifications and personal expertise of the Contractor, and such firm's familiarity 
with the City'S area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining term and provision of this Agreement shall be valid and be 
enforceable to the fullest extent pelmitted by law. 



19. lmicpemiciit Contractor. 

(a) The Contractor and its employees, volunteers and agents shall be and rcmain 
independent eont1"aetor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way bc construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contraetor shall comply with all federal, state and local applicable laws, 
ordinanees, rules, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the telms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that reqnire acts beyond the date 
of the telm of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individnal or firm, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several connterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. ::\uthorization to Sign Agreement. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agrcement shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
finns to perform the same or similar services for the benefit of thc City as 
determined in its sole and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date ofthe City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 

[REMAINDER OJ? THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNESS WHEIU,OF, the parties have executed this Agrcement on the respective dates 
under each signature. 'T'he City, signing by and through its City JV),anagcL. attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

~f( 

Diane Clavier, City Clerk 
13 y: /=·"'P!C~J£::jL'!l£!'~2:.,JL"'lL:'--__ --

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OR THE CITY OF ARATHON, FLORlDA ONLY: 

CONTRACTOR 



EXIumT "A" 
scm'E 011 WORK 



To: 
From: 

EXHIBIT "B" 
APPLICATION FOR l' AYMENT 

Application l?or Payment N(). 

City of Marathon 

Agreement: 
l'ro;ect: J __________ . ___ _ 

City's Agreement No. _______ -,-_. 
For Work accomplished through the date of: 

I. 
2. 
3. 
4. 
5. 

6. 
7. 
8. 

Original Contract Price: 
Net change by Change Orders and Written Amendments (+ or -): 
CmTCnt Contract Price (I plus 2): 
Total completed and stored to date: 
Retainage (per Agreement): 

___ % of completed Work: 
___ % of stored material: 

Total Retainage: 
Total completed and stored to date less retainage (4 minus 5): 
Less previous Application for Payments: 
DUE THIS APPLICATION (6 MINUS 7): 

$ $'----

$,---­
$,----

$ '----

$ 
$ 

Accompanying Documentation: _______________________ _ 

Contractor's Certification: 

The undersigned Contractor certifies that (1) all previous progress payments received from City 
on account of Work done under the Agreement referred to above have been applied on account 
to discharge Contractor's legitimate obligations incurred in connection with Work covered by 
prior Applications for Payment numbered I through __ inclusive; (2) title of all Work, 
materials and equipment incorporated in said Work or otherwise listed in or covered by this 
Application for Payment will pass to City at time of payment free and clear of all liens, security 
interests and encumbrances (except such as arc covered by a Bond acceptable to City 
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work 
covered by this Application for Payment is in accordance with the Agreement Documents and 
not defective. 

Date Contractor 



State of 
County of 

Subscribed and sworn to before mc this __ day of ___ ~. ___ , 20 

Notary Public 
My Commission expires: . ___ . __ _ 

Payment of the above AMOUNT DUE THIS APPLICA DON is recommended. 

Dated 
City's Representative 

API'LlCATlON FOR l'AYMENT 

INSTRUCTIONS 

A. GENERAL INFORMATION 

The sample form of Schedule of Valnes is intended as a guide only. Many projects require a 
more extensive form with space for numerous items, descriptions of Change Orders, 
identification of variable quantity adjustments, summary of materials and eqnipment stored at the 
site and other information. It is expected that a separate form will be developed by City and 
Contractor at the time Contractor's Schedule of Values is finalized. Note also that the format for 
retainage must be changed if the Agreement permits (or the law provides), and Contractor elects 
to deposit securities in lieu of retainage. 

B. COMPLETING THE FORM 

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the 
space indicated on the Application for Payment form. Note that the cost of materials and 
equipment is often listed separately from the cost of installation. Also, note that each Unit Price 
is deemed to include Contractor's overhead and profit. 

All Change Orders affecting the Contract Price should be identified and included in the Schedule 
of Values as required for progress payments. 

The form is suitable for use in the Final Application for Payment as well as for Progress 
Payments; however, the required accompanying documentation is usually more extensive for 
final payment. All accompanying documentation should be identified in the space provided on 
the fOlID. 



Co LEGAL HIWIEW 

All accompanying documentation of a legalnaturc, such as lien waivers, should be reviewed by 
3n attorney. 



Aoo]" N , __ ~ ________ .u. D ...., ..... ~""'. 

ITEM UNIT ESTIMATED SCHEDULE QUANTITY AMOUNT % MATERIAL II AMOlJN j 
PRICE QUANTITY OF VALUES COMPLETED STORED II COMPLETED 

AMOUNT II AND 
Ii STORED 

l. $ $ $ $ $ 
2. 

I 3. 

I 
4. 
5. 

I 6. I , , 
7. I 

I 8. 
9. 
10. 

I 1l. 
12. I 

13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. I 

TOTAL $ $ $ $ 

Note: Total Schedule of Values Amount should equal the current Contract Price. 



EXlHLiur "c" 
CHANGE ORDER 

Change Order No. ~_~. 

To: City of Marathon 
From: _______ .JColltractor) 
Contract: 
Project: 
City's Contract No. ___________ . 

This Change Order will authorize the following change to the Agreement: 

The Work as set f01ih in the Agreement is hereby amended to include the items set forth iu 
Attachment "A" attached hereto and by this reference made a part hereof. 

This Change Order constitutes full, final, and complete compensation to Contractor for all 
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may 
incur in connection with the above referenced changes in the Work nnder this Agreement. 
Contractor acknowledges and agrees that (a) the Contract amount of $ nnder the 
Agreement will [ ]/will not [ ] be changed by this Change Order. Contractor expressly 
waives any claims for any additional compensation, damages or time extensions in 
connection with the above-referenced changes. Except as herein or heretofore expressly 
modified, all terms of the Agreement shall remain in full force and effect and shall cover the 
performance of and payment for, any Work authorized herennder. Any defined terms not 
defined in this Change Order shall have the meanings set forth in the Agreement. 

By signing below the parties indicate acceptance of this Change Order as set forth herein. 

CITY CONTRACTOR 

By: _________ _ By: _________ _ 

Its: ___________ _ 

Date: __________ _ Date: __________ _ 



Attachment "A" 

CHANGE ORDER SUMMARY 

II.' Ti;;:q -Ch;;e~O;d;~ i~ I~~cc~~a~'y t~'~o~~~ c1;all~e; ;;;'~heWOlitol)~;;;;'f;;;mcd ;;;~d;;r thi~--
Agreement. Except as may be modified herein all of the provisions of the Agreemcnt 

a[lply to and govern all Work under il1is ChaJ~Or~eL .. ....................................................................... , 

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS: 

( 1 ) Original Contract Price 
(2) CUJ;rent Contract Price (Adjusted by Previous Change, _______ _ 
(3) Total Proposed Change in Contract Price 
( 4 ) New Contract Price (Item 2 + Item 3) 
( 5 ) Original Contract Time 
( 6 ) Proposed Change in Contract Time 
(6) Cun-ent Contract Time (Adjusted by Previous Change, ______ _ 
(7) fotal Proposed Change in Contract Time 
(8) New Contract Time (Item 6 ± Item 7) 
(9) Original Contract Substantial Completion Date 
(I 0) New Contract Substantial Completion Date 

CHANGE ORDER HISTORY 

Item Current Additive Deductive Net ChaJlge Net Change 
No. Description Contmct Change Change Contract Contract Time Amonnt Price 

1. Total .j> $ $ $ 
Contract 

Price 
.. _._ .. "_ .. 

Total $ 

-_.-



-_._-------_._---

The cost breakdown is as follows: 

$ 1-------_··-.. --.... - .. --.-------------+-;$;...., --------

$ 

TOTAL $ 



KXIHl3IT "JJ" 
PER1?ORMANCE AND I'AYMENT BONDS 

(The Performance Bond and the Statutory Payment Bond and the covered amounts of each are 
separate snd distinct D·om each otiler) 

Payment Bond 

BOlld No. ___ _ 

This Bond must he recorded and a certified copy provided to the City before paymmt will be 
made by the City. 

BY Tr·lIS BOND (the "Bond"), We as 
principal (the "Contractor"), and surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the "City"), in 
the amount of Dollars 
($ ~ for payment of which Contractor and Surety bind themselves, their heirs, personal 
representatives, execntors, administrators, successors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
Agreement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contmctor: 

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes, 
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by ContTactor 
in the prosecntion of the Work provided for in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or mlder the Agreement Documents and compliance or noncompliance with any 
formalities comlected with the Agreement or with the changes, do not affect Surety's obligation Mder 
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

Claimants mnst comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No 
action shall be instituted nnder this Bond after the time limits set forth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instrument is executed this the _____ day of 

Contmctor 
Name: 
Its: 

Signed, sealed and delivered in the presence of: 

(Witness) 

(Witness) 

Surety 
Name: 
Its: 

ATTORNEY-lN-FACT 

Name: ________ _ 

(Name and Address) 

(Name and Address) 

..... _ ...... _ . __ ,20. 

NOTE 1: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If ho111 the Principal and Surety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Surety shall include evidence that AgentiAttorney-in-Faet is licensed in Florida. 

IMPORTANT: Surety companies executing BONDS must appear on the Treasury 
Department's most current list (Circular 570 as amended) and be authorized to transact 
business ill the State of Florida. 

ATTACH a certified copy of Power-of-Atto1'l1ey appointing individual Atto1'l1ey-in-Fact for 
execution of Bond on behalf of Surety. 



I'edonmmce Hond 

Boml No. 

Thb Bm,d m.,st be recorded and a certified copy provided to the City bdore paymenlt will be 
made by the Cit}'. 

BY nilS BOND (the "Bond"), We _____ . ____ .. _____ . as 
principal (the "Contractor"), and ._ ._as surety 
(the "Surety"), are bound to the City of Marathon, a Florida municipal corporation whose address is 
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the "City"), in 
the amount of Dollan; 
($ ---...J for payment of whieh Contractor and Surety bind themselves, their heirs, personal 
representatives, executors, administrators, succeSSors and assigns, jointly and severally, with 
reference to a written Agreement entered into by Contractor and City, for the following: 

Agreement Title: 
AgTeement No.: 
Agreement Date: 

THE CONDITION OF THIS BOND is that if the Contractor: 

1. Performs said Agreement in accordance with its terms and conditions, the Agreement 
being made a part of this Bond by reference, at the times and in the manner prescribed 
in the Agreement; and 

2. Pays City all losses, damages (direct and consequential, including delay and liquidated 
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City 
sustains because of a default by Contractor under the Agreement; and 

3. Pays City all other amounts due City by Contractor because of a detimlt by Contractor 
under the Agreement; and 

4. Performs all Work under tlle Agreement within the time specified in the Agreement; 

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE. 

Any changes in or under the Agreement Documents and compliance or noncompliance with any 
formalities connected with tlle Agreement or with the changes, do not affect Snrety's obligation under 
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the 
Agreement made by the City. 

No action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida 
Statutes. 



IN WITNESS WHEREOF, this instIllment is executed this the .~~.~ ... clay ()f~~.~._~~.~.~~ ~.~ .. , 20~ .. 

Contmetor 
Name: 
Its: 

Signed, sealed and delivered in the presence of: 

(Witness) 

(Witness) 

Smety 
Nmne: ________________________ _ 
Its: 

ATTORNEY-IN-FACT 

Name: ______ __ 

(Name and Address) 

(Name and Address) 

NOTE 1: Snrety shall provide evidence of signature anthority, i.e., a certified copy of Power of 
Attorney. 

NOTE 2: If both the Principal and Smety are Corporations, the respective Corporate Seals shall be 
affixed and attached. 

NOTE 3: Smety shall inclnde evidence that AgentJAttomey~in~Fact is licensed in Florida. 

IMPORT ANT: Surety companies executing BONDS mnst appear on the Treasury 
Department's most current list (Circular 570 as amended) and be authorized to transact 
business in the State of Florida. 

ATTACH a certified copy of Power-of-Attorney appointing individual Attomey-in-Fact for 
execntion of Bond on behalf of Smety. 

\824190\1" tlI928984 vI 
12/6/12 



SECTION 0300B 

TRENCH SAFETY FORM 

This [cmu must be completed and signed by the Bidder. 

Failure to complete this form may resnlt in the bid being declared non-responsive. 

Bickler acknowledges that the Florida Trench Safety Act, Section 553.60 e/ seq, Fla. Stat. which 
became effective October I, 1990, shall be ill effect during the period of construction of the 
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perform 
any trench excavation in accordance with applicable trench safety standards. The Bidder further 
identifies the following separate item of cost of compliance with the applicable trench safety 
standards as well as the method of compliance: 

Method of Compliance 

Total: $ ------

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total 
Base Bid. Failure to complete the above may result in the bid being declared non-responsive. 

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Biddcr's 
safety precautions, programs of costs, of the means, methods, techniques or teclmique adequacy, 
reasonableness of cost, sequences of procedures of any safety precaution, program or cost, 
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq., 
Fla. Stat. cited as the "Trench Safety Act". Bidder is, and the CITY and ENGINEER are not, 
responsible to determine, if any safety or safety related standards apply to the Project, inclnding 
but not limited to, the "Trench Safety Act". 

Witness Signature 

Witness Signature 

Date 

\824190\1 - # 1909176 vI 

Bidder's Signature 

\ .•. /~ 
Printed Name 

Title 

Date 

TSF 
Page I of I 



AGRln<:MENT mn'VvEEN 
THE OTV OF MARATHON 

AND' ~ 

L~to{nf!A<;;:UftJ~!!!v/[0o.S f,J C , 

'fHKS AGREEJllJENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address Elnd principal place ofhusincs8 is 9805 Overseas HiglnvaYI ·Marathon, 
Florida 33050, (hcreinafter the "City") and l4;Y5 C(j!jYf'<"'C-'l!;f:'J_S,&U?-VI.{;,IZ? ___ a Florida_ 
corporation whose address and principal place of business is: &11&'5- 6~=-fEmS £-I""f #,,1 
(hereinafter the "Contnlctor))), and rM {!Ul-A.Tt-4a-t v • el..~. ~s!50sa 

WHEREAS, the City desires to 

_[o"!}': (til c. 7( N'f< ___ S ~II( r; t!i.? ___ , __ ,_ 
engage the Contractor to provide 

__ as specified below (the "Work"), 

NOW, THEREfORE, in consideration oftbe mutual covenants and eouditions contained herein, tbe 
Contractor and the City agrec as follows_ 

I, Scope of SCfviccs/I)clivct'ables, 

(a) The Contractor shall provide the Work at thc unit price I: lor lump sum pricc [ ] 
spccified in Exhibit "A," attached to this Agreement, and made a patt hcreofby this referencc. 

2, Tenn/Commeneement Date, 
(a) This continuing contract shall be tor a term of three (3) years with one (I) " two (2) year 
rencwal at the discretion of thc City. Actual completion of projects may extend bcyond slIch 
term. 

(b) Contractor agrees that timc is of the essencc and Contractor shall complete cach 
deliverable for the Work within the timcli-ames sctforth in thc Work Schcdulc, unless 
extended by the City Manager, 

3. Compensation and Payment. 

(a) The Contractor shall invoice the City on a Illonthly basis. All invoices shall provide a 
detailed statement of the Work performcd by Contractor [or the period of time covcred by the 
invoice, Contractor shan use the forlll attached hereto as Exhibit "8", or such othel' form as 
may bc provided by City from time to time, which is to be used by Contractor in requesting 
progress or !-1nal paymonts and which is to include such supporting documentation as is 
required by the Agreement Documents, 



(b) Each application for partial payment shall include an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received fi'om City for the Work have been applied by Contractor to discharge ill 
fiJII all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Conll'actor may filrnish receipts or releases in fiIlI; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and eqnipmeut bills, and 
other indebtedness cOlllleeted with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final payment. If any subeonll'aetor or supplier fails to fumish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid, 

(d) The City shall pay Conll'actor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contmctor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice, Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4, Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Conll'actor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subconll'actors used on the Work must have the prior written approval of the 
City Manager. 

5, City's Responsibilities. 

(a) Fumish to Contractor, at the Conll'actor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for access to and make all provisions for Contractor to enter npon real 
property as required for Contractor to perform the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
performance of the Work as is ordinarily provided by a professional under similar 
circumstances. If at any time during the term of this Agreement or within one 
year fi'om the completion of the Wark, it is determined that the Contractor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, thc Contractor shall at Contractors 
sole expense, ilmnediately correct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of termination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
andlor elect1'onic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amonnts as required by the City Manager. The 
underwtiter of snch insurance shall be qualified to do business in the State of Florida and 
have agents npon whom service of process may be made in the State of Florida. If 
requested by the City Manager, tile insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injlllY or claims. 



(a) Comprehensive Automobile and Vehicle Liability Insurancc. Motor vehiclc 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than per occurrence, combined single limit for Bodily 
Injmy Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than_ per occurrence combined single limit for 
Bodily Injury Liability and ProPeJty Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the tenn of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Ins1ructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

II. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by court proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their own attorney fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation mising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
JUry. 



12. Indemnification. 

(a) Contractor shall defend, indenmify, and hold harmless the City, its ofilcers, 
agents and employees, irom and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgment or damages, arising out of, related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising fi·om 
coutracts between the ContTactor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way connected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-deliveIY, by registered or 
certified mail with postage prepaid retum receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Herin 
City Attorney 
GrayRobinson, P .A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

For The Contractor: C~f/..' S C;; flll.-(T""" Efl,g;,1 d &/'N'f 

ICey5 CtNv·nZtKJc";/#f5, S=ZVf{;.r1i'£. 
tR4-6~ 0/.5 ~ -#:!, __ 
~~~7N~ .~~~~A~._==_ 

I :53oS-u 

14. Governing Law. 

(a) This Agreement shall be construed in accordance with and govemed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement Bhall be in Monroe County, Florida, Middle KeYB Division of the 
Circuit Court or the Federal Southern Distlict of Florida. 



15. Entire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement of the parties and snpersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the tenns of this Agreement, unless executed with the same 
formality as this document. This Agreement may he amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "COO, or such other form as may be provided by City fi'om time to time,. 

16. OwnerShip and Access to Records and Andits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
infOlmation (the "Records") that result fi'om the Conh'actor providing services to 
the City under this Agreement shall he the property of the City. 

(b) The City Manager or his designee shall, during the term of this Agreement and for 
a period of three (3) years fTOm the date of tennination of this Agreement, have 
access to and the right to examine and audit any Records of the Conh'actor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal hy the Conh'actor to allow access 
by the City Manager or his designee to any Records pertaining to work perfonned 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shall not be assignable by Contractor unless such assigll11lent is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contmctor, and such finn's familiarity 
with the City'S area, circumstances, and desires. 

18. Severability. 

(a) If any term or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining tenn and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. Independent Contractorr. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
indepcndent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with 1,ll\'V§. 

(a) The Contractor shall comply with all federal, state and local applicable laws, 
ordinances, rules, regnlations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful condnct. 

22. Survival of Provisions. 

(a) Any tenns or conditions of either this Agreement that reqnire acts beyond the date 
of the term of the Agreement, shall survive tennination of the Agreement, shall 
remain in full force and effect unless and nntil the tenns or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual or firm, other than a bona fide 
employee working solely for the COl1tTactor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. iH,(lwrlzaliou to Sign Agreement. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. NOll-Exclusive Agreement. 

(a) The services to be provided by the ContTactor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
finns to perform the same or similar services for the benefit of the City as 
determined in its sole and absolute discretion. 

27. Performance ami Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Perfonnance and Payment Bonds in the fonn attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contTact price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City's acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City's acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 

[REMAINDER. OF THIS PAGE INTENTIONALLY LEFT BLANK] 



fiN WrrNE§§ WHEREOl", the parties have executed this Agreement on the respective dates 
under eaeh signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by ContTaetor by and throngh its President, who has 
been duly anthorized to execute same. 

ATTEST: CITY OF MARATHON 

\ . ., (' ." ...... ." 
,,\' /' ,-, ,'-, ( I, l ,,/; ; 

'.;) i(( ~",_~jA/\/Jl ~ ... 
Diane Clavier, City Clerk 

fJ~ 

By: /~f~;0;: 
/Roger Hernstadt, City Manager 

Date: . J I. I '; 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF T1 CITY OF MARATHON, FLORIDA ONLY: 

City Attorne 

CONTRACTOR 

By (!f? JjdP_ 
CMarz Ga'7;Z'r"-' , President 

Date: t -! -/3 



AGREEMENT HETWEEN 
'.fHE CITY OF lV,AHA'fHON 

THJS AGREEMm:NT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and principal place of business is 980/i Overseas Highway, Jv:1~rathon, 
Florida 33050, (hereinafter the "City") and ;~:!2Jl'11:1;)l") If;;J";t!l:L::C:._~i~,,,,,,yu.eif At 'filoricla 
corporation whose addl'ess ancl principal place of business is: l_c:1,;FlQA,::v;:r6.I:'~' (';/.""" 
(hereinafter the "Contractor"), ancl '1'1,'c,'''"', 

to engage the Contractor to provide 
[:;:...!~~Z'C'::L!2'.i:::.'c.._.::!.~_~,f!E,~'--'~~f!E,~'E:=: ____ ._ ..... ,."" as specified below (the "Work"), 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the 
Contractor and the City agree as follows, 

I, Scope of Services/l)eliveralJlcs. 

(a) The Contractor shall provide the Work at the unit price [ lor lump sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by this reference, 

2. Term/Commencement Date. 
(a) This continuing contract shall be for a telID of three (3) years with one (l) ... two (2) year 
renewal at the discretion of the City. Actual completion of projects may extend beyond such 
term, 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set fOlth in the Work Schedule, unless 
extended by the City Manager. 

3, Compensation ami Payment. 

(a) The Contractor shall invoice the City on a monthly basis, All invoices shall provide a 
detailed statement of the Work performed by Contractor for the period of time covered by the 
invoice, Contractor shall use the form attached hereto as Exhibit "B", or such other form as 
may be provided by City from time to time, which is to be used by Contractor in requesting 
progress or final payments and which is to include such supporting documentation as is 
required by the Agreement Docnments. 



(b) Each application for partial payment shall include an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City fCl!' the WoJ-i< have been applied by Contractor to discharge in 
ill I I all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may furnish receipts or releases in full; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisficd; and consent of the surety, if 
any, to final payment. If any subcontmctor or supplier fails to fllrnish a release or 
receipt in full, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be responsible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Furnish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, repOits and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange felr access to and make all provisions fell' Contractor to entcr upon rca I 
propcrty as requircd for Contractor (0 pcrfelnn thc Work as may bc requested in 
writing by the Contractor. 

6. Contractor's ResQollsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
performance of the Work as is ordinarily provided by a profcssional under similar 
circnmstances. If at any time during the term of this Agreement or within one 
year f1'Om the completion of the Work, it is determined that the Contractor's 
deliverables are incorrect, defcctive or fail to conform to the Scopc of Work, upon 
written notification from the City Manager, thc Contractor shall at Contractors 
sole expense, immcdiately corrcct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with canse. 

(b) Upon receipt of the City's written notice of termination, Contractor shall stop thc 
Work nnlcss directed otherwise by the City Manager. 

(c) In the event of termination by the City, thc Contractor shall be paid for all work 
accepted by the City Manager np to the datc of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
and/or electronic format (as specified by the City) within 14 days from the date of 
the written notice of termination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
undelwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimnm of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as reqnired by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injmy or claims. 



(a) Comprehensive Antomobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than . per occurrence, combined single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commcrcial general liability coverage with limits of 
liability of not less than ____ per occurrence combined single limit for 
Bodily Injury Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execntion of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) During the term of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national oIigin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, whieh are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this reference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attorneys' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreement 
by court proceedings or otherwise, whether or not formal legal action is required, 
the parties shall bear their owu attorney fees, costs and expenses, at the trial aud 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, VOluntarily, and intentionally waives its right to trial by 
JUry. 



12. Indemnification. 

(a) Contractor shall defend, indemnify, and hold harmless the City, its officers, 
agents and employees, from and against any and all demands, claims, losses, 
snits, liabilities, causes of action, judgment or damages, arising out of, related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement including, bnt not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant (0 this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way cOImected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive termination of this Agreement. 

13. Notices/Authorized Representatives. 

(a) Any notices required by this Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt reqnested, or by a private postal 
selvice, addressed to the parties (or their snccessors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 

With a Copy to: 

For The Contractor: 

9805 Overseas Highway 
Marathon, Florida 33050 

John Herin 
City Attorney 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Snite 1850 
Ft. Lauderdale, Florida 33301 

.j2fj-.{) ,) t+ It II) "6.A-r:oA ')<; .. __ 

i!ff;ze. co, flY 9/.\7 

14. Governing Law. 

(a) This Agreement shall be constmed in accordance with and governed by the laws 
of the State of Florida. Exclnsive venne for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southem District of Florida. 



15. Entire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that arc expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amended to provide for 
additious, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "C", or sneh other form as may be provided by City {i'om time to time,. 

16. OWllership and Access to Records and Andits. 

(a) All records, books, documents, maps, data, deliverables, papers, and Ilnancial 
information (the "Records") that resnlt from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, dnring the term of this Agreement and for 
a period of three (3) years {i'om the date of termination of this Agreement, have 
access to and the right to examine and andit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records peltaining to work performed 
nnder this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shall not be assignable by Contractor unless such assignment is 
Ilrst approved by the City Manager. The City is relying upon the apparent 
qnalillcations and personal expertise of the Contractor, and snch Ilrm's familiarity 
with the City's area, circnmstances, and desires. 

18. Severability. 

(a) If any telm or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining tenn and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. Independent Contractor. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and undcr the terms of this Agreement. 
This Agrcement shall not in any way be construed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the parties. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicable laws, 
ordinances, rules, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the terms 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that require acts beyond the date 
of the term of the Agreement, shall survive tennination of the Agreement, shall 
remain in full force and effect unless and until the terms or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit Or secure this Agreement, and that it has not paid or agreed to pay any 
person(s), company, corporation, individual Or firm, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instlUment. 



25. Authorization to Sign Agreement, 

(a) The execution and delivery of this Agrccmcnt by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. NOli-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
firms to perform the same or similar services for the benefit of the City as 
detelmined in its sole and absolute discretion. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Performance and Payment Bonds in the form attached hereto as 
Exhibit "0" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City'S acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City'S acceptance 
of the Work in the amount of twenty five percent (25%) of the Workprice. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 



IN WITNESS WHEREOF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its PresidGnt, who has 
been duly authorized to execute same. 

ATTEST: CITY OF MARATHON 

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF 1'1 'CITY OF MARATHON, FLORIDA ONLY: 

City Attorne 

CONTRACTOR 

f~~"(~ J Ii 
'g~"'~'>r~ /\'{~'r5l..,.,5)C'."23 

!"''Lj,jt>t'rt/ AI/'CA'iCJ0S' , President 

Date: c;;tjLc:O:;-1-/-'-'/cdS~ ___ .~_~ 



AGREEMENT BETWEEN 
THE CITY OF MARATHON 

AND 
Seamar Oi vers I LI,C. 

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal 
corporation whose address and priucipal place of business is 9805 Overseas Highway, Marathon, 
Florida 33050, (hereinafter the "City") and Seamar Divers, LLC. a Florida 
corporation whose address and principal place of business is: 11379 NW 122 street ,Miami FL 33178 

(hereinafter the "Contractor"), and 

WHEREAS, the City desires to engage the Contractor to provide 
_",G",en!,!;e",r",a",l---"C",o",n,,-t r",. a"'c"'t"'i"'n"'9_S"'e"'r"-'v"'i"'c"'e"'s ________ as specified below (the "Work"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 
herein, the Contractor and the City agree as follows. 

1. Scope of ServicesIDeliverables. 

(a) The Contractor shall provide the Work at the unit price [ lor lump sum price [ 1 
specified in Exhibit "A," attached to this Agreement, and made a part hereof by 
this reference. 

2, Term/Commencement Date. 

(a) This Agreement shall become effective upon the City issuing Contractor a written 
Notice to Proceed and the Work shall be completed to the City's satisfaction no 
later than days from the issuance of the Notice to Proceed. The City 
Manager may extend the term of this Agreement up to an additional sixty (60) at 
his sole discretion based upon the recommendation of the City'S Community 
Services Director. 

(b) Contractor agrees that time is of the essence and Contractor shall complete each 
deliverable for the Work within the timeframes set forth in the Work Schedule, 
unless extended by the City Manager. 

3. Compensation and Payment. 

(a) The Contractor sball invoice the City on a monthly basis. The total amount 
invoiced shall not exceed , All invoices shall provide a detailed 
statement of the Work performed by Contractor for the period of time covered by 
the invoice. Contractor shall use the form attached hereto as Exhibit "8", or such 
other form as may be provided by City from time to time, which is to be used by 
Contractor in reqnesting progress or final payments and which is to include such 
supporting documentation as is required by the Agreement Documents. 



(b) Each application for partial payment shall include an affidavit or partial release of 
lien by Contractor and its subcontractors and suppliers that partial payments 
received from City for the Work have been applied by Contractor to discharge iu 
full all of Contractor's obligations, including payments to subcontractors and 
suppliers, stated in prior applications for payment. 

(c) The final application for payment shall be accompanied by all documentation 
called for in the Agreement Documents, together with complete and legally 
effective releases or waivers (satisfactory to City) of all liens arising out of or 
filed in connection with the Work. In lieu thereof and as approved by the City, 
Contractor may ulmish receipts or releases in full; an affidavit of Contractor that 
the releases and receipts include all labor, services, material and equipment for 
which a lien could be filed, and that all payrolls, material and equipment bills, and 
other indebtedness connected with the Work for which City might in any way be 
responsible, have been paid or otherwise satisfied; and consent of the surety, if 
any, to final payment. If any subcontractor or supplier fails to fumish a release or 
receipt in utll, Contractor shall provide the City with a certified written 
explanation for why the subcontractor or supplier has not been paid. 

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment 
Act. 

(e) If a dispute should occur regarding an invoice submitted, the City Manager may 
withhold payment of the disputed amount and may pay to the Contractor the 
undisputed portion of the invoice. Upon written request of the Finance Director, 
the Contractor shall provide written documentation to justify the invoice. Any 
compensation disputes shall be decided by the City Manager whose decision shall 
be final. 

4. Subcontractors. 

(a) The Contractor shall be respousible for all payments to any subcontractors and 
shall maintain responsibility for all work related to the Work. Prior to any 
payments to Contractor under this Agreement, Contractor shall provide City with 
partial and final releases (as may be the case for partial or final payment for the 
Work) of claims by all subcontractors and suppliers. 

(b) Any subcontractors used on the Work must have the prior written approval of the 
City Manager. 

5. City's Responsibilities. 

(a) Furnish to Contractor, at the Contractor's written request, all available maps, 
plans, existing studies, reports and other data pertinent to the Work, in possession 
of the City. 



(b) Arrange for access to and make all provisions for Contractor to enter upon real 
property as required for Contractor to perform the Work as may be requested in 
writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and diligence in the 
performance of the Work as is ordinarily provided by a professional under similar 
circumstances. If at any time during the term of this Agreement or within one 
year from the completion of the Work, it is detennined that the Contractor's 
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon 
written notification from the City Manager, the Contractor shall at Contractors 
sole expense, immediately correct the work. 

7. Termination. 

(a) The City Manager without cause may terminate this Agreement upon thirty (30) 
days written notice to the Contractor, or immediately with cause. 

(b) Upon receipt of the City's written notice of tennination, Contractor shall stop the 
Work unless directed otherwise by the City Manager. 

(c) In the event of tennination by the City, the Contractor shall be paid for all work 
accepted by the City Manager up to the date of termination. 

(d) The Contractor shall transfer all books, records, reports, working drafts, 
documents, maps, and data pertaining to the Work to the City, in a hard copy 
andlor electronic format (as specified by the City) within 14 days from the date of 
the written notice of tennination or the date of expiration of this Agreement. 

8. Insurance. 

The Contractor shall secure and maintain throughout the duration of this Agreement 
insurance of such type and in such amounts as required by the City Manager. The 
underwriter of such insurance shall be qualified to do business in the State of Florida and 
have agents upon whom service of process may be made in the State of Florida. If 
requested by the City Manager, the insurance coverage shall be primary insurance with 
respect to the City, its officials, employees, agents and volunteers. The insurance 
coverage shall include a minimum of: 

(a) Worker's Compensation and Employer's Liability Insurance. If applicable, 
coverage to apply for all employees at minimum statutory limits as required by 
Florida Law. Contractors with Worker's Compensation exemption shall not hold 
City liable for employee injury or claims. 



(a) Comprehensivc Automobile and Vehicle Liability Insurance. Motor vehicle 
liability insurance, including applicable no-fault coverage, with limits of liability 
of not less than per occun'cnce, combincd single limit for Bodily 
Injury Liability and Property Damage Liability. Coverage shall include all owned 
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General 
Liability. If applicable, commercial general liability coverage with limits of 
liability of not less than per occurrence combined single limit for 
Bodily InjUly Liability and Property Damage Liability. 

(d) Certificates of Insurance shall be provided to the City at the time of execution of 
this Agreement and certified copies provided if requested. Certificates of 
Insurance shall include the City as additional insured or certificate holder. Each 
policy certificate shall be endorsed with a provision that not less than thirty (30) 
calendar days' written notice shall be provided to the City before any policy or 
coverage is cancelled or restricted. 

9. Nondiscrimination. 

(a) DUling the tenn of this Agreement, Contractor shall not discriminate against any 
of its employees or applicants for employment because of their race, color, 
religion, sex, or national origin, and to abide by all Federal and State laws 
regarding nondiscrimination. 

10. Agreement Documents. 

The Agreement Documents listed below, which are listed in their order of precedence for 
the purpose of resolving conflicts, errors and discrepancies, by this rcference shall 
become a part of the Agreement as though physically attached as a part thereof: 

Change Orders 
Agreement 
Exhibits to the Agreement 
Bid Documents (Addendum, Invitation to Bid/RFQ, Instmctions to 
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and 
Notice to Proceed); 

11. Attornevs' Fees and Waiver of Jury Trial. 

(a) If either the City or Contractor is required to enforce the terms of the Agreemcnt 
by court proceedings or otherwise, whethcr or not formal legal action is required, 
the parties shall bear their own attorncy fees, costs and expenses, at the trial and 
appellate level. 

(b) In the event of any litigation arising out of this Agreement, each party hereby 
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by 
jury. 



12. Indemnification. 

(a) Contractor shall defend, indemnify, and hold harmless the City, its officers, 
agents and employees, from and against any and all demands, claims, losses, 
suits, liabilities, causes of action, judgment or damages, arising out of, related to, 
or any way connected with Contractor's performance or non-performance of any 
provision of this Agreement including, but not limited to, liabilities arising from 
contracts between the Contractor and third parties made pursuant to this 
Agreement. Contractor shall reimburse the City for all its expenses including 
reasonable attorneys' fees and costs incurred in and about the defense of any such 
claim or investigation and for any judgment or damages arising out of, related to, 
or in any way connected with Contractor's performance or non-performance of 
this Agreement. 

(b) The provisions of this section shall survive tennination of this Agreement. 

13. Notices! Authorized Representatives. 

(a) Any notices required by tIus Agreement shall be in writing and shall be deemed to 
have been properly given if transmitted by hand-delivery, by registered or 
certified mail with postage prepaid return receipt requested, or by a private postal 
service, addressed to the parties (or their successors) at the following addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

With a Copy to: John Herin 
City Attorney 
GrayRobinson, P.A. 
401 E. Las Olas Blvd., Suite 1850 
Ft. Lauderdale, Florida 33301 

For The Contractor: ~E",·l",.o,-,y,--"J-.-!:!An!.':a",y,"a,-_______ _ 

Seamar Divers, LLC. 

11379 NW 122 St 

Miami PL 33178 

14. Governing Law. 

(a) This Agreement shall be construed in accordance with and governed by the laws 
of the State of Florida. Exclusive venue for any litigation arising out of this 
Agreement shall be in Monroe County, Florida, Middle Keys Division of the 
Circuit Court or the Federal Southern District of Florida. 



15. Entire Agreement/Modification/Amendment. 

(a) This writing contains the entire Agreement of the parties and supersedes any prior 
oral or written representations. No representations were made or relied upon by 
either party, other than those that are expressly set forth herein. 

(b) No agent, employee, or other representative of either party is empowered to 
modify or amend the terms of this Agreement, unless executed with the same 
formality as this document. This Agreement may be amended to provide for 
additions, deletions, and revisions in the Work or to modify the terms and 
conditions thereof via a written Change Order, in the form attached hereto as 
Exhibit "C", or such other fOim as may be provided by City from time to time,. 

16. Ownership and Access to Records and Audits. 

(a) All records, books, documents, maps, data, deliverables, papers, and financial 
information (the "Records") that result from the Contractor providing services to 
the City under this Agreement shall be the property of the City. 

(b) The City Manager or his designee shall, during the tenn of this Agreement and for 
a period of three (3) years from the date of termination of this Agreement, have 
access to and the right to examine and audit any Records of the Contractor 
involving transactions related to this Agreement. 

(c) The City may cancel this Agreement for refusal by the Contractor to allow access 
by the City Manager or his designee to any Records peltaining to work perfolmed 
under this Agreement that are subject to the provisions of Chapter 119, Florida 
Statutes. 

17. Nonassignability. 

(a) This Agreement shall not be assignable by Contractor unless such assignment is 
first approved by the City Manager. The City is relying upon the apparent 
qualifications and personal expertise of the Contractor, and such firm's familiarity 
with the City'S area, circumstances, and desires. 

18. Severability. 

(a) If any tenn or provision of this Agreement shall to any extent be held invalid or 
unenforceable, the remainder of this Agreement shall not be affected thereby, and 
each remaining teml and provision of this Agreement shall be valid and be 
enforceable to the fullest extent permitted by law. 



19. Independent Contractor. 

(a) The Contractor and its employees, volunteers and agents shall be and remain 
independent contractor and not agents or employees of the City with respect to all 
of the acts and services performed by and under the terms of this Agreement. 
This Agreement shall not in any way be constmed to create a partnership, 
association or any other kind of joint undertaking, enterprise or venture between 
the pariies. 

20. Compliance with Laws. 

(a) The Contractor shall comply with all federal, state and local applicable laws, 
ordinances, mles, regulations, and lawful orders of public authorities relating to 
the Work. 

21. Waiver. 

(a) The failure of either party to this Agreement to object to or to take affirmative 
action with respect to any conduct of the other which is in violation of the tenus 
of this Agreement shall not be construed as a waiver of the violation or breach, or 
of any future violation, breach or wrongful conduct. 

22. Survival of Provisions. 

(a) Any terms or conditions of either this Agreement that requirc acts beyond the date 
of the tenu of the Agreement, shall survive termination of the Agreement, shall 
remain in full force and effect unless and until the tenus or conditions are 
completed and shall be fully enforceable by either party. 

23. Prohibition of Contingency Fees. 

(a) The Contractor warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the Contractor, to 
solicit or secure this Agreement, and that it has not paid or agreed to pay any 
pcrson(s), company, corporation, individual or finn, other than a bona fide 
employee working solely for the Contractor, any fee, commission, percentage, 
gift, or any other consideration, contingent upon or resulting from the award or 
making of this Agreement. 

24. Counterparts. 

(a) This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and such counterpart shall constitute one and the same 
instrument. 



25. Authorization to Sign Agreement. 

(a) The execution and delivery of this Agreement by Contractor is within 
Contractor's capacity and all requisite action has been taken to make this 
Agreement valid and binding on Contractor in accordance with its terms. 

26. NOll-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreemeut shall be 
non-exclusive and nothing herein shall preclude the City from engaging other 
finns to perfonn the same or similar services for the benefit of the City as 
detennined in its sole and absolute discrction. 

27. Performance and Payment Bonds. 

(a) Prior to commencing the Work identified in Exhibit "A" the Contractor shall 
deliver to the City Perfonnance and Payment Bonds in the fOlm attached hereto as 
Exhibit "D" securing its obligations to be performed for the Work. Each Bond 
shall be in an amount equal to the contract price for the Work. The Performance 
and Payment Bonds will cease to be effective on the date of the City'S acceptance 
of the Work. Effective immediately thereafter, a Maintenance Bond will be 
provided for the one year period commencing on the date of the City'S acceptance 
of the Work in the amount of twenty five percent (25%) of the Work price. 
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IN WITNESS WHEREOF, the parties have executed this Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by its City 
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has 
been duly authorized to execute same. 

ATTEST: 

4J1CV~LLCic;uJ~~e~ 
Diane Clavier, City Clerk 

City Attorney 

CITY OF MARATHON 

ALITY FOR THE USE 
ARATHON, FLORIDA ONLY: 

CONTRACTOR 

By: 
~~~----------~~-

.);;.,k~-"-till5""-"' ____ ' President 

Date: 02/13/2013 


	Part 1
	Part 2

