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CITY OF MARATHON, FLORIDA
RESOLUTION 2013-11

A& RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, AUTHORIZING THE CITY TO ENTER INTCO
CONTINUING SERVICE AGREEMENTS WITH 3RD GENERATION
PLUMBING, ABC CONSTRUCTION, ACTION MAINTENANCE, CEB
CONSTRUCTION, CHRIS TEL CONSTRUCTION, CORAL MARINE
CONSTRUCTION, rHp TECTONICS, GONZALEZ BROS
LANDSCAPING, GREENTECH GROUP SOLUTIONS LLC, KEYS
CONTRACTING, MARATHON ELECTRIC SIGN AND LIGHT AND
SEAMAR DIVERS, FOR GENERAIL TRADE SERVICES ON AN AS
NEEDEDD BASIS; AUTHORIZING THE CITY MANAGER TO ENTER
INTO THE CONTINUING SERVICE AGREEMENTS ON BEHALF OF
THE CITY; AND PROVIDING FOR AN EFFECTIVE DATE

WHERIAS, the City published a Request For Qualifications (RFQ) for the purpose of
entering into continuing service agreements various tradesmen for assorted projects within the
City and 3rd Generation Plumbing, ABC Construction, Action Maintenance, CEB Construction,
Chris Tel Construction, Coral Marine Construction, FHP Tectonics, Gonzalez Bros Landscaping,
Greentech Group Solutions LLC, Keys Contracting, Marathon Electric Sign and Light and
Seamar Divers LLC met the requirements of the RFQ.

WHEREAS, entering into these various continuing service agreements will expedite the process
of selecting a construction firm to provide needed services while still complying with the policies
and procedures of the City’s procurement policy.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF MARATHON, FLORIDA, that:

Section 1. The above recitals are true and correct and incorporated herein.

Seetion 2. The City Council authorizes the City Manager to negotiate and enter into
Continuing Service Agreements with 3rd Generation Plumbing, ABC Construction, Action
Maintenance, CEB Construction, Chris Tel Construction, Coral Marine Construction, FHP
Tectonics, Gonzalez Bros Landscaping, Greentech Group Solutions LLC, Keys Contracting,
Marathon Eleciric Sign and Light and Seamar Divers LLC, for general trade services in
substantially the form attached hereto as Exhibit “A”, and incorporated herein by this reference.

Section 3. This resolution shall take effect immediately upon its adoption.



PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THIS 22™ DAY OF JANUARY, 2013,

THE CH’Y OF MARATHON, FLORIDA

/;” Sy / -
gﬁ&{ v,,{ e 3"/ ﬁy\\ ;3;,, e
I}%thald Kmtmgf Vice Mayor

AYES: Bull, Snead, Keating
NOES: None

ABSENT: Cinque

ABSTAIN:  Ramsay

ATTEST:

Do lavr

Diane Clavier, City Clerk

(City Seal)

APPROVED AS TO I‘ORM AND LEGALITY FOR THE USE AND RELIANCE OF THE
CITY OF MARATH@N, FLORIDAfONLY:




AGREEMENT BETWEEN
THE CITY OF MARATHON
. o AND I
/75(L (}f"{ﬁ,ﬂ’\(—fsﬁ‘c[‘f'f”\f\ 1 {'i U%"az-?f"%
7

£

THIS AGREEMENT is made between the City of Marathon, Florida. a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, Marathon.

. Con e o gl Y
Florida 33050, (hereinafter the ~City™) and _ < 2 Crtpengre [Plunbiy Fes a Florida
corporation whose address and principal place of business 51 _ZYge o s Het
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(hereinafler the “Contractor™), and S8 i,

WHEREAS, . the City desires 1o engage the Coniractor 1o} provide
Alowdnng Grde as specified below (the “Work™).
7y
]
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NOW, THEREFORE, in consideration of the mutual covenarits and conditions contained herein, the
Contractor and the City agree as follows.

1. Scope of Services/Deliverables.

{a) The Contractor shall provide the Work at the unit price | | or lump swm price | ]
specified inn Exhibit “A,” attached to this Agreement, and made a part heveof by this reference.

2. Term/Conmencement Date,
{a) This continuing coniract shall be for a term of three (3) years with one (1) ~ two {2) year
renewal af the discretion of the City. Acival completion of projects may extend beyond such
ferm,

(b) Contractor agrees that time is of the essence and Coniracior shall complete cach
deliverable for the Work withm the timeframes set forth in the Work Schedule, unless
extended by the City Manager.

3. Comipensation and Payment.

{a) The Contracior shall invoice the City on a monthly basis. All invoices shall provide a
detailed statemeni of the Work performed by Contractor for the period of time covered by the
mvoice. Contractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from time to time, which is to be vsed by Contractor in requesting
progress o final payments and which is to include such supporting documentation as is
required by the Agreement Docuiments.



(b)

(d)

(¢}

Fach appiication for partial payment shall include an affidavit or partial release of
fien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contracior to discharge in
fufl all of Contractor’s obligations, including payments o subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In licu thercof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified writien
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

I a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon wrilten request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors,

(a)

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work, Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

Citv's Responsibilities.

(a)

Furnish to Contractor, at the Contractor's wrilten request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



{b) Arrange for access to and make all provisions for Contractor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor.

Contracior's Responsibilities.

(a) The Contractor shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances, H at any time during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables are incorrect, defective or {ail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work.

Termination.

{(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager,

(¢) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specificd by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance,

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City Hable for employee injury or claims.



(a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle
liability insurance, including applicable no-fault coverage, with limits of liability
of not fess than _ per occurrence, combined single limit for Bodily
Injury Liabitity and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. [If applicable, commercial general liability coverage with limits of
liability of not less than __per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided il requested.  Certificates of
insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days™ written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscrimination.

(@)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and fo abide by all Federal and State faws
regarding nondiscrimination.

Agreement Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shail
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents {(Addendum, Invitation to Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by

Jury.



12, Indemnification,

(a) Contractor shall defend, indemnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Contractor and third parties made pursuant to this
Agreement, Contractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contracior's performance or non-performance of
this Agreement.

{b) The provisions of this section shall survive termination of this Agreement.

13, Notices/Authorized Representafives.

(a) Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) al the {ollowing addresses:

For the City: Roger Hernstadt, City Manager
City of Marathon, FFlorida
9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin
City Attorney
GrayRobinson, P.A.
401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor: heree AF HIGS A
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14. Governing Law.

(a) This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida,



18.

Fntire Agreement/Modification/Amendiment.

()

(b)

This writing contains the entire Agreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
cither party, other than those that are expressly set forth herein.

No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof via a written Change Order, in the form attached hercio as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ownership and Access to Records and Audits.

(a)

(c)

Ali records, books, documents, maps, data, deliverables, papers, and f{inancial
information (the "Records™) that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes,

Nonassignability,

(a)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability.

(a)

If any term or provision of this Apreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
cach remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law,



19.

20,

21.

22.

23.

24,

independent Contractor.

{a) The Contractor and its employees, volunieers and agents shall be and remain
independent contractor and not agents or employees of the City with respect o all
of the acts and services performed by and under the terms of this Agreement,
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

{a) The Contractor shall comply with ali federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities refating to
the Work.

Waiver.

(a) The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions.

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by cither party.

Prohibition of Contingency Fees,

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement,

Counterparis.

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



25,

20.

27.

Authorization to Sign Agreement,

(a) The execution and delivery of this Agreement by Contractor is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with its terms,

Nop-Exclusive Agreement,

(a) The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Pavinent Bonds.

(a)  Prior to commencing the Work identified in Exhibit “A™ the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Worl., Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WEITNESS WEHEREOF, the partics have exccuted this Agreement on the respective dates
under cach signature. The City, signing by and through its City Manager, aitested 1o by its City
Clerk, duly authorized 1o execute same; and by Contractor by and through its President, who has
been duly authorized to execute same.

ATTEST: CITY OF MARATHON

g g

R

Diane Clavier, City Clerk Roger Hernstadt, City Manager
o - )
Date; =5~ 1D

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE O[ [HE« CITY OF MARATHON, FLORIDA ONLY:

City Atloimey

CONTRACTOR

By: /};4’ Prga //ﬂﬂm{ww

/ / iy A Hgsedee, President

{
[

Date: _ #stech S e,y




AGREEMENT BETWEEN
THE CITY OF MARATIION

ABC Construthion

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida mumicipal
corporation whose address and principal place of busnwss 18 9805 OV}({Ibed.‘a Hi Jghwayj Marathion,
Florida 33050, (hereinafter the “City”) and _£ ", Cpnshibes M,fvi( e a Florida

corporation whose address and principal place of business is: P CNL T S
(hereinafter the “Contractor™), and M fenj FE- 23078

WHEREAS, the City desires to  ongage the  Contractor fo  provide
as specified below (the “Work™).

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the
Coniractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price [ ] or Iumap sum price | |
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by this reference.

2. Term/Comimencement Date.
(a) This continuing contract shall be for a term of three (3) years with one (1) — two (2} year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term.

(b) Contractor agrees that {ime is of the essence and Contractor shall compleie each
deliverable for the Work within the timeframes set forth in the Work Schedule, unless
extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a
detailed statement of the Work performed by Contractor for the period of time covered by the
invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from time to time, which is to be used by Contractor in requesting
progress or final payments and which is to include such supporting documentation as is
required by the Agreement Documents.



(b}

(c)

(d)

(e)

Each application for partial payment shall include an affidavit or partial release of
lien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contractor to discharge in
full all of Contractor's obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documeniation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Worl. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien: could be filed, and that all payrells, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to fumish a release or
receipt in full, Confractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submiited, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors,

(a)

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related o the Work., Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Respousibilities,

(a)

Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.
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(b) Arrange for access to and make all provisions for Contraclor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contlractor.

Coniractor's Responsibilitics.

{a) The Contracior shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances, If at any time during the term of this Agreement or within one
year {rom the completion of the Work, it Is determined that the Coniractor's
deliverables are incorrect, defective or fail to conform to the Scope of Waork, upon
wrilten notification from the City Manager, the Coniractor shall at Contraciors
sole expense, immediatety correct the work.

Termination.

() The City Manager without cause may terminale this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b}  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

{c) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up fo the date of termination.

(d) The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Wonk to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such fype and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shail be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If' applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



10.

1.

(a)

(d)

Comprehensive Aulomobile and Vehicle Liability Insurance. Motor vehicle
Hability insurance, mecluding applicable no-fauit coverage, with limits of Hability
of not less than —__ per occurrence, combined single Hmit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include ali owned
vehicles, all non-owned vehicles, and all hired vehicles. Commerctal General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or certificate holder, Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiserimination,

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Agreement Documents.

The Agreement Documents listed below, which are Hsted in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice {0 Proceed);

Attornevs’ Fees and Waiver of Jury Frial.

(a)

®)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by

Jury,



12. Indemnification.

(a)

(b)

Contractor shall defend, indemnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way conniected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, habilities arising from
confracts between the Coniractor and third parties made pursuant to this
Agreement. Contractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreement,

The provisions of this section shall survive termination of this Agreement.

13 Notices/Authorized Representatives,

(a)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if fransmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

For The Contractor:

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, I‘iouda 33301

pALAEAT PL SEzb

14, Governing Law.

(a)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Mongroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern Districi of Florida.



15.

17.

18.

Eatire Apreement/Meodification/Amendiment,

(2)

{b)

This writing contains the entire Agreement of the partics and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein.

No ageni, employee, or other representative of either party is empowered to
modify or amend the ferms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thercof via a wrilten Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,,

Ownership and Aceess 0 Records and Andits,

(a)

(b)

(©)

Al records, books, documents, maps, daia, deliverables, papers, and financial
information (the "Records™) that result from the Contractor providing services fo
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3} years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Coniractor
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassignabilify.

(a)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The Cily is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severahility,

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
cach remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



20.

21

22.

23.

24.

Independent Coniracior.

{a) The Contracior and its employces, volunteers and agents shall be and remain
independent contractor and not agents or employees of the City with respect to ail
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to creafc a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

{(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Work.

Waiver,

(a) The failure of either party fo this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions.

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees.

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fec, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts,

() This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



25.

26.

27.

Aunthorization to Sign Agreement,

(a) The execution and delivery of this Agreement by Contractor is within
Contractor’s capacity and all requisite action has been taken (o make this
Agreement valid and binding on Contractor in accordance with its terms.

Non-fxclusive Agrecment,

(a) The services to be provided by the Contractor pursuani {o this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Pavment Bonds.

(&)  Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereio as
Exhibit “D” securing its obligations to be performed for the Work. Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease o be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City's acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHEREOFE, the parties have executed this Agreement on the respective dates
under cach signafure. The City, signing by and through its City Manager, attested 1o by its City
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has
been duly authorized to execule same.

ATTEST: CITY OF MARATHON
g .
PN L SIS TN i e e
‘ \ Vg C oW e l " W
A C WO | 1% //?fW
Diane Clavier, City Clerk . Roéer Hernstadt, City Manager
Date: o b

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

CONFRACTOR

By:

\ VMF Pad | President
Date: i’/%' ! ‘3




EXHIBIT “A”
SCOPE OF WORK



EXHIBIT «B”»
APPLICATION FOR PAYMENT

AppHeation For Payment No.
To: City of Marathon

From:
Agreement;
Project:
City’s Agreement No.
For Work accorplished through the date of:

Original Conftract Price: b3

Net change by Change Orders and Written Amendments (4 or =) $

Current Contract Price (1 plus 2): 3

Total completed and stored to date: $
Retainage (per Agreement).

% of completed Work: 3

% of stored material: $

Total Retainage: $

Total completed and stored to date less retainage (4 minus 5): b

§

8

e

N

Less previous Application for Payments:
8. DUE THIS APPLICATION (6 MINUS 7):

Accompanying Documentation:

Contractor’s Certification:

The undersigned Contractor certifies that (1) all previous progress payments received from City
on account of Work done under the Agreement referred to above have been applied on account
to discharge Contractor’s legitimate obligations incwrred in connection with Work covered by
prior Applications for Payment numbered I thwough inclusive; (2) title of all Work,
materials and equipment incorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment free and clear of all liens, security
interests and encumbrances (except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work
covered by this Application for Payment is in accordance with the Agreement Documents and
not defective,

Date Contractor

By:




State of
County of

Subscribed and sworn to before me this _ dayof 20

Notary Public
My Commission expires:

Payment of the above AMOUNT DUE THIS APPLICATION is recommended.

Dated

City’s Represeniative
APPLICATION FOR PAYMENTY
INSTRUCTIONS
A. GENERAL INFORMATION

The sample form of Schedule of Values is intended as a gnide only. Many projects require a
more exilensive form with space for numerous ilems, descriptions of Change Orders,
identification of variable quantity adjustments, summary of materials and equipment stored at the
site and other information. It is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreement permits (or the law provides), and Contractor elects
to deposit securities in lieu of retainage.

B. COMPLETING THE FORM

The Schedule of Values, submiited and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. Note that the cost of materials and
equipment is often listed separately from the cost of installation. Alse, note that each Unit Price
is deemed to inciude Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Application for Payment as well as for Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.



C. LEGAL REVIEW

All accompanying documentation of a tegal nature, such as licn waivers, should be reviewed by
an attorney.



Application No.

Date:

ITEM UNIT | ESTIMATED || SCHEDULE QUANTITY | AMOUNT | % MATERIAL | AMOUNT
PRICE | QUANTITY | OF VALUES | COMPLETED STORED COMPLETED
AMOUNT AND
STORED

1 3 $ § $ $

2.

3

4.

5.

6.

7.

8

9.

10.

11,

12.

13.

14,

15.

16.

17.

8.

9.

20.

TOTAL $ $ $ §

Note: Total Schedule of Values Amount should egual the current Contract Price.




REXBIBIT v
CHANGE ORDER

Change Order Mo,

To: City of Marathon

From: {Contractor)
Confract:

Project:

City’s Contract No.

This Change Order will authorize the following change to the Agreement:

The Work as set forth in the Agreement is hereby amended to include the items set forth in
Attachment “A” attached hereto and by this reference made a part hereof.

This Change Order constitutes full, final, and complete compensation to Contractor for all
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may
incur in connection with the above referenced changes in the Work under this Agreement.
Contractor acknowledges and agrees that {a) the Contract amount of §__ under the
Agreement will [ Fwill not [ ] be changed by this Change Order, Contractor expressly
waives any claims for any additional compensation, damages or time extensions in
connection with the above-referenced changes. Except as herein or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and payment for, any Work authorized hereunder. Any defined terms not
defined in this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as set forth herein.,

CITY CONTRACTOR
By By:
its: Its:

Pate: Date:




Attachment “A”

CHANGE ORDER SUMMARY

This Change Order is necessary o cover changes in the Work to be performed under this
Agreement. LIxcepl as may be modified hercin all of the provisions of the Agreement
apply to and govern all Work under this Change Order.

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS:

(1)  Original Conltract Price
(2)  Cueni Coniract Price (Adjusted by Previous Change
{3)  Total Proposed Change in Contract Price
{4)  New Contract Price (Item 2 + Item 3)
(5 Original Contract Time
{63 Proposed Change in Contract Time ]
(6)  Current Contract Time (Adjusted by Previous Change
(7)  Tofal Proposed Change in Contract Time
(8)  New Contract Time (Item 6 & Item 7)
(9y  Original Contract Substantial Completion Date
(10} New Contract Substantial Completion Date

CHANGE ORDER HISTORY

Current " . _|Net Change ,
Item L _ Additive {Deductive Net Change
Description| Contract i Contract ) ;
No. Amount Change | Change Price Contract Time
L Total b $ k3 $
Contract
Price
Total 3




The Change Order is a result of;

The cost breakdown is as follows:

WORK ITEM DESCRIPTION

TOTAL




EXHIBIT “5”
PERFORMANCE AND PAYMENT BONDS
{The Performance Bond and the Statutory Payment Bond and the covered amounts of ¢ach are
separate and distinct from each other)

Payment Bond

Bond No.
This Bond must be recorded and a certified copy provided to the City before payment will be
made by the City.
BY THIS BOND (the “Bond"), We as
principal {the “Contractor™), and as surely

(the “Surety™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overscas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City”), in
the amount of Pollars

(5 } for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered into by Confractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Contractor:

Promptly makes payments (o all claimants as defined in Section 255.05(1), Florida Statuies,
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Confractor
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncotnpliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

Ciaimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



Performance Bond

Bond No. y
This Bond must he recorded and a cextified copy provided to the City before payment will be
made by the Ciiy.
BY THIS BOND (the “Bond”), We as
principal (the “Contractor™), and as surety

(the “Surety™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Dollars
) for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement enfered into by Contractor and City, for the following;

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Contractor:

1. Performs said Agreement in accordance with its terms and conditions, the Agreement
being made a part of this Bond by reference, at the times and in the manner prescribed
in the Agreement; and

2. Pays City all losses, damages (direct and consequential, including delay and liquidated
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City
sustains because of a default by Contractor under the Agreement; and

3. Pays City all other amounts due City by Contractor because of a default by Contractor
under the Agreement; and

4.  Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.
Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under

this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

No action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



Contractor
Name:
Hts:

Signed, sealed and delivered in the presence of:

(Witness) {Name and Address)
(Witness) (Name and Address)
Surety

Name:

its:

ATTORNEY-IN-FACT

Name:

NOTE 1. Surety shall provide evidence of signature authority, i.c., a certified copy of Power of
Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fac( is licensed in Florida.

IMPORTANT:  Surety companies executing BONDS must appear on the Treasury
Department's most current list (Circular 570 as amended) and be authorized to transact
business in the State of Fiorida.

ATTACH a certified copy of Power-of-Attorney appointing individual Attomey-in-Fact for
execution of Bond on behalf of Surety.

\B24190\ - # 1928984 v
1216/12



SECTION 03008
TRENCH SAFETY FORM
This form must be completed and signed by the Bidder
Failure to complete this form may result in the bid being declared non-responsive.

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seq, Fla. Stat, which
became effective October 1, 1990, shall be in effect during the period of construction of the
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perform
any trench excavation in accordance with applicable trench safety standards. The Bidder further
identifies the following separate item of cost of compliance with the applicable trench safety
standards as well as the method of compliance:

Method of Compliance Cost

L

Total: §

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total
Base Bid. Failure fo complete the above may result in the bid being declared non-responsive.

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Bidder’s
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy,
reasonableness of cost, sequences of procedures of any safety precaution, program or cos,
including but not limited to, compliance with any and all requirements of Section 553.60 ¢t, seq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CITY and ENGINEER are not,
xespons:ble to determine, if any safety or safety related standards apply to the Project, including
but notffumted to, th&*’“‘l rench Safety Act™. A \

*

Wit-xlés? Signature Bidderly,Signature \
Jonse C”)zm?;@\f?
Witness Signature Printed Name
’ %\ 2] @w@’ '
\ ! Title
% ‘V? TR %
LA -
VU ‘f, =) A2
Date i Date
TSF
Page 1 of |

\B24190\] - # 1969176 vi



ACGREEMENT BETWEEN
THE CITY OF MARATHOR

o ANE} o
Aot Mewniomange [ LE

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place oi busn ess is 98(}‘5 0ver<;c*13 ngjhway, Marathon,
Florida 33050, (hercinafter the “City™) and f/ Torgmes [ L0 a Florida
corporation whose address and principal piace of busmess is: ety O oy 308
(hereinafter the “Contractor™), and T AN e . L0000

WHEREAS, he  City  desires to  engage the Confractor 10 provide
D/ Ly 4Ivey ﬁ /;‘ as specified below (the “Work™).

NOW, T HERIEFOR?L, in consideration of the muitual covenants and conditions contained
herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverabies.

(a) The Contractor shall provide the Work at the unit price [ ] or lump sum price | ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by
this reference.

2. Terny/Commencement Date,

(a) This Agreement shall become effective upon the City issuing Contractor a written
Notice to Proceed and the Work shall be completed to the City’s satisfaction no
later than days from the issuance of the Notice to Proceed. The City
Manager may extend the term of this Agreement up to an additional sixty (60) at
his sole discretion based upon ithe recommendation of the City’s Community
Services Director.

{(b) Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule,
unless extended by the City Manager.

3. Compensation apd Pavinent,

(a) The Contractor shall invoice the City on a monthly basis. The total amount
invoiced shall not exceed . All invoices shall provide a detailed
statement of the Work performed by Contractor for the period of time covered by
the invoice. Confractor shall use the form attached hereto as Exhibit “B”, or such
other form as may be provided by City from time to time, which is to be used by
Contractor in requesting progress or final payments and which is to include such
supporting documentation as is required by the Agreement Documents.



(b)

(c)

(d)

(e)

Fach application for partial payment shall include an affidavit or partial release of
lien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contractor to discharge in
full afl of Contractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documeniation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed m connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipmeni bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment, If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Confractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Coniractor the
undisputed portion of the invorce. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(2)

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related o the Work. Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a)

Furnish to Contractor, at the Conftractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



G,

(b} Arrange for access to and make all provisions for Contractor {0 cnfer upon seal
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor,

Contractor's Responsibilities.

(a) The Coniractor shall exercise the same degree of care, skill and diligence m the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time during the term of this Agreement or within one
year from the completion of the Work, it 1s determined that the Contractor's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work.

Termination,

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice o the Contractor, or immediately with cause.

() Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(c) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Contractor shall {ransfer all books, records, reports, working drafls,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance,

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. I applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



10.

1.

{a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle
fiability insurance, including applicable no-fault coverage, with limits of liability
of not less than __ per occwrrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than per occurrence combined smgle hmit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or ceriificate holder. ach
policy ceriificate shall be endorsed with a provision that not less than thirty (30)
calendar days” written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscrimination.

(a)

During the term of this Agreement, Coniractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and fo abide by all Federal and State laws
regarding nondiscrimination.

Agreement Docuinents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a pait thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions fo
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives ifs righi to trial by
jury.



12, Indemuification,

(a)

(b)

Contractor shall defend, indemnify, and hold harimless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contracior's performance or non-performance of any
provision of this Agreement including, but not linited to, labilities arising from
confracts between the Contractor and third parties made pursuant to this
Agreemeni. Confractor shall reimburse the City for all its expenses inchuding
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor’s performance or non-performance of
this Agreement,

The provisions of this section shall survive termination of this Agreement.

13, Notices/Authorized Representatives,

(2)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overscas Highway
Maiathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

/ e
For The Contractor: f/ A {( \/ e F 2}

AcAiin Figntopanct- (LC
P20 BOY (507
Tk i o7 P 33070

14, Governing f.aw,

(a)

This Agreement shall be consiruyed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



16.

17.

18.

Eutire Aoreement/Modification/Amendment,

(@)

(b)

This writing contams the entive Agreement of the parties and supersedes any piior
oral or wrilten representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein.

No agent, employee, or other representative of either party is empowered fo
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or o modify the terms and
conditions thereof via a written Change Order, in the form atfached hereio as
Fxhibit “C”, or such other form as may be provided by City from time to time,.

Ownership and Access §6 Records and Audits.

(a)

(b)

(©)

All records, books, documents, maps, data, deliverables, papers, and financial
imformation (the "Records") that result from the Contractor providing services (o
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving transactions related io this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nenassionability,

(a)

This Agreement shall not be assignable by Contractor unless such assigoment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(a)

If any term or provision of this Agreement shall to any extent be held 1nvalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



19.

20.

21

22,

23.

24,

Independent Contractor,

(a) The Contractor and ifs employees, volunteers and agents shall be and remain
mdependent contractor and not agents or employees of the City with respect fo all
of the acts and services performed by and under the terms of this Agreement,
This Agreement shall not in any way be construed to create a parfnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(a) The Contracior shall comply with all federal, state and local applicable laws,
ordmances, rules, regulations, and lawful orders of public autherities relating to
the Work.

Waiver.

(a) The fatlure of either party fo this Agreement to object to or fo take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions.

() Any ferms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees,

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other congideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts.

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



26.

2.

Anthorization 1o Sion Agreemendt.

(a} The execution and delivery of this Agreement by Contractor is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Confractor in accordance with its terms.

Nop-Exelusive Avrecment,

{(a) The services to be provided by the Contracior pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firs to perform the same or similar services for the benefit of the City as
determined in its sole and abselufe discretion.

Performance and Pavment Bonds,

{a}  Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “I” securing its obligations to be performed for the Work. Fach Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective nmmediately thereafter, a Maintenance Bond will be
provided for the one year period comimencing on the date of the City's acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITHESS WHEREQK, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, atiested fo by its City
Clerk, duly authorized o execute same; and by Contracior by and through its President, who hag
been duly authorized fo execute same.

ATTEST: CITY OF MARATHON

Ot (a2 ;;y; ) ool Lt ;{/%/m/

Dlanc CIavm, City Clelk /Rog,ei Hernstadt, City Manager

<(’

Date: 4.4 12

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

City Attorne}

CONTRACTOR A\ i [Nas nite mapee [/ c

By: /L///O{/’?A/ (///7/

& (7 \ Fooe—, President

i

Date: - éf/ﬁ o A0 /(;
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EXHIBIT “B”
APPLICATION FOR PAYMENT

Application Fer Payment No.

To: City of Marathon
From:
Agreement:
Project:
City’s Agreement No.
For Work accomplished through the date of!

I. Original Contract Price: S
2. Net change by Change Orders and Written Amendments (+ or -): $
3. Current Contract Price (1 plus 2): 3
4, Total completed and sfored 1o date: b
5. Retainage (per Agreement):
% of completed Work: 5
% of stored material: $
Total Retainage: $
6. Total completed and stored to date less retainage (4 minus 5): $
7. Less previous Apphlication for Payments: $
8. DUE THIS APPLICATION (6 MINUS 7): $

Accompanying Documentation:

Coniractor’s Certification:

The undersigned Contractor certifies that (1) all previcus progress payments received from City
on account of Work done under the Agreement referred to above have been applied on account
to discharge Contractor’s legitimate obligations incurred in connection with Work covered by
prior Applications for Payment numbered 1 through inclusive; (2) title of all Work,
materials and equipment incorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment free and clear of all liens, security
interests and encumbrances {except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work
covered by this Application for Payment is in accordance with the Agreement Documents and
not defective.

Date Comntracior

By:




State of
Couniy of

Subscribed and sworn to before me this  dayof 20

Notary Public
My Commission expires:

Payment of the above AMOUNT DUE THIS APPLICATION is recommended.

Dated

City’s Representative
APPLICATION FOR PAYMENT
INSTRUCTIONS
A GIENERAL INFORMATION

The sample form of Schedule of Values is intended as a guide only. Many projects require a
more extensive form with space for numerous items, descriptions of Change Orders,
identification of variable quantity adjustments, sammary of materials and equipment stored at the
site and other information. If is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreement permits (or the law provides), and Contractor elects
to depostt securities in lieu of retainage.

B. COMPLETING THE FORM

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. Note that the cost of materials and
equipment is often listed separately from the cost of installation. Also, note that each Unit Price
is deemed to include Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Application for Payment as well as for Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.



. LREGAL REVIEW

All accompanying docuimentation of a legal nature, such as lien waivers, should be reviewed by
an afforney.



Application No. Date:
ITEM UNIT | ESTIMATED | SCHEDULE | QUANTITY | AMOUNT | % MATERIAL | AMOUNT
PRICE | QUANTITY | OF VALUES | COMPLETED STORED COMPLETED
AMOUNT AND
STORED

1. $ $ $ $ 5

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14,

[5.

16.

17.

18.

19.

20.

TOTAL $ $ $ S

Note: Total Schedule of Values Amount should equal the current Contract Price.




EXHEBLT
CHANGE ORDER

Change Order No.

To: City of Marathon

From: (Coniractor)
Confract:
Project:
City’s Contract No,

This Change Order will authorize the following change fo the Agreement:

The Work as set forth in the Agreement is hereby amended to include the items set forth in
Attachinent “A” attached hereto and by this reference made a part hereofl

This Change Order constitutes full, final, and complete compensation to Contractor for all
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may
incur in connection with the above referenced changes i the Work under this Agreement.
Contractor acknowledges and agrees that (a) the Contract amount of § under the
Agreement will | ¥will not [ ] be changed by this Change Order. Contractor expressly
waives any claims for any additional compensation, damages or time extensions in
connection with the above-referenced changes. Except as herein or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and payment for, any Work authorized hereunder. Any defined terms not
defined in this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as set forth herein.

CITY CONTRACTOR
By: By:
Its: Its:

Date: Date:




Attachment “A”

CHANGE ORDER SUMMARY

This Change Order is necessary to cover changes in the Work to be performed under this
Agreement. Except as may be modified herein all of the provisions of the Agreement
apply to and govern all Work under this Change Order.

THE FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS:

(1) Original Contract Price

(2) Current Contract Price (Adjusted by Previous Change

(1) Total Proposed Change in Coniract Price

{(4) New Contraci Price (Item 2 -+ Item 3)

g 5y Original Contract Time
Proposed Change in Confract Time

6)
(6)  Current Contract Time (Adjusted by Previous Change

(7y  Total Proposed Change in Contract Time

()  New Contract Time (Item 6 & Item 7)

(9) Original Contract Substaniial Completion Date
(10) New Coniract Substantial Completion Date

CHANGE ORDER HISTORY
Net Change

Current - .
Item " Additive |Deductive ) Net Change
Description| Contract Contract S A
No. Amount Change | Change Price Contract Time
I Total b $ $ b
Contract
Price

Total b




The Change Order is a result of:

The cost breakdown is as follows:

WORK ITEM DESCRIPTION PRICE

3

%

5

%

$

%

$

3
TOTAL >




EXHIBIT “B”
PERFORMANCE AND PAYMENT BONDS
(The Performance Bond and the Statutory Payment Bond and the covered amounts of each are
separate and distinct from each other)

Payment Bond
Bond No.___ -
This Bond must be recorded and a certified copy provided to the City before payment will be
made by the City,
BY THIS BOND (the “Bond™), We as
principal (the “Contractor™), and as surety

(the “Surety”™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, {phone number: (305) 743-0033] (the “City™), in
the amount of Dollars

(% } for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered into by Contractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Contractor:

Promptly makes payments to all claimants as defined in Section 235.05(1), Florida Statutes,
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Contractor
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes m or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby walves notice of any alteration, change or extension of time to the
Agreement made by the City.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



TN WEENESS WHEREOF, this instrument is executed this the  day of .20 .

Coniracior
Name:
Jis:

Signed, sealed and delivered in the presence of:

{Witness) {Name and Address)
(Witness) (Naine and Address)
Surety

Name:

Iis:

ATTORNEY-IN-FACT

Name:

NOTE 1. Surety shall provide evidence of signature authority, i.e., a certified copy of Power of
Attorney.

NOTE 2: I both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida.

IMPORTANT: Surety companpies executing BONDS must appear on the Treasury
Department's most current list (Circular 570 as amended) and be authorized to transact
business in the State of Florida.

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for
execution of Bond on behalf of Surety.



Performance Bond

Bowed No. o
This Bond must be vecorded and 2 certified copy provided to the City before payment will be
mace by the City.

BY THIS BOND (the “Bond™), We as
principal (the “Contractor™), and as surety
(the “Surety”), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Dollars

S ) for payment of which Confractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered mto by Contractor and City, for the following:

Agreement Title;
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Coniractor:

1. Performs said Agreement in accordance with its terms and conditions, the Agreement
being made a part of this Bond by reference, at the times and in the manner prescribed
in the Agreement; and

2. Pays City all losses, damages (direct and consequential, including delay and liquidated
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City
sustains because of a defanlt by Contractor under the Agieement; and

3. Pays City all other amounts due City by Contractor because of a default by Contractor
under the Agreement; and

4,  Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

No action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



IS WITNESS WHERREOF, this instrument ig execuied this the  day of L20 .

Coniractor
Name:
Hs:

Signed, sealed and delivered in the presence of:

{Witness) (Name and Address)
(Witness) (Name and Address)
Surety

Namne:

its:

ATTORNEY-IN-FACT

Name:

NOTE 1: Surety shall provide evidence of signature authority, i.e., a ceitified copy of Power of
Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is Heensed in Florida.

IMPORTARNT: Surety compagies executing BONDS must appear on the Treasury
Departiment’s most current list (Circular 570 as amended) and be authorized to transact
busiress in the State of Fiorida.

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for
execution of Bond on behalf of Surety.

\B24 190N - # 1928984 v1
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SECTION 030013
TRENCH SAFETY FORM

This form must be completed and signed by the Bidder.

Failure to complete this forga may result in the bid being declared non-responsive.

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 er seg, Fla. Stat. which
became effective October 1, 1990, shall be in effect during {he period of consiruction of the
Project. The Bidder by signing and subroitiing the Bid 1s, in writing, assuring that it will perform
any trench excavation in accordance with applicable trench safety standards. The Bidder further
identifies the following separate itern of cost of comphiance with the applicable trench safety

standards as well as the method of compliance:

Method of Compliance Cost

Total: §

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total
Base Bid. Failure to complete the above may result in the bid being declared non-responsive.

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Bidder’s
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy,
reasonableness of cost, sequences of procedures of any safety precaution, program or cost,
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CITY and ENGINEER are not,
responsible to determine, if any safety or safety related standards apply to the Project, including
but not Himited to, the “Trench Safety Act”.

Wiiness Signature Bidder's Signature
Witness Signature Printed Name
Title
Date Date
TSF
Page 1 of 1
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&‘(Ii\'. HEMENT BIVTWEER
THE CITY OF MARATHON

& RTEY
/ hl\i i

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place oi business is 9805 Overseas Ihgiwvay Marathon,
Florida 33050, (heveinafier the “City™) and (& Coadry Rl lrpad 2w a b ](\Hdd
corporation whose address and principal place of business s #efs ,f Ly, ;8G ave ?zf

(hereinafter the “Contractor’™), and S B T T

WHIERKAS, the  City  desives fo engage  the  Confractor to  provide
as specified below {the “Worl™).

HOW, THERENCORE, in consideration of the mutual covenants and cenditions contained
1

herein, the Contractor and the City agree as follows.

1. seope of Services/Deliverables.

() The Contractor shall provide the Work at the unit price [ | or Jump sum price | |
specified in Exhibit “A,” attached to this Agreement, and made a part hercol by
this reference.

2. Ferm/Commencenient Date,
{a) This Agreement shall become effective upon the City issuing Contractor a written
MNotice 1o Proceed and the Work shall be completed to the Cily's satisfaction no
laterthan ~ days from the issnance of the Notice to Proceed. The City

Manager miay extend the term of this Agreement up to an additional sixty (60) at
his sole discretion based upon the recommendation of the City’s Community
Services Director.

(b) Contractor agrees thai iime 15 of the cssence and Contracior shall complete cach
deliverable for the Work within the timeframes set forth n the Work Schedule,

unless extended by the City Manager.

3 Compengation and Paviuent,

(a) The Contractor shali invoice the City on a monthly basis. The total amount
mvoiced shall not exceed . All invoices shall provide a detailed
statement of the Work pcnormcd hy Contractor for the period of time covered by
the invoice, Contractor shall use the form attached hereto as Exhibit “B”, or such
other form as may be provided by City from time fo time, which is to be used by
Contracior in requesting progress or final payments and which is to include such
supporting documentation as is required by the Agreement Documents.



(b} Bach application for partial payment shall include an affidavit or partial release off
lien by Counfracior and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contractor to discharge in
full all of Contractor’s obligations, including payments to subconiractors and
supphers, stated in prior applications for payment.

{c) The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
cffective releases or waivers (satisfactory to City) of all liens arising out of or
fifed in connection with the Work. In licu thereof and as approved by the City,
Contractor may fiwnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include ali labor, services, material and equipment for
which a Hen could be filed, and that all payrolls, material and equipment bills, and
other indebledness connected with the Work for which City might i any way be
responsibie, have been paid or otherwise satisfied; and consent of the surety, if
any, 1o 7inal payment. If any snbcontractor or supplier fails to furnish a release or
receipt in full, Coniractor shall provide the City with a cexfified written
explanation for why the subcontractor or supplier has not been paid.

{d) The Oty shall pay Contractor 1 accordance with the Florida Prompt Payment
Act,
(e) If a dispute should occur regarding an involce submitied, the City Manager may

withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contracior shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

subeontractors,

The Coniractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work. Prior to any
payments 1o Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractoss and suppliers.

~~
pes)
e

)] Arny subconiractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities,

(a) Furnish to Contractor, at the Confraclor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City,



0.

8.

{0) Asrange for access o and make all provisions for Contractor o enier upon real
properly as required for Contractor to perform the Work as may be requested
writing by the Contractor,

Coniracter’s Responsihilities.

(a) The Coniractor shall cxercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. I at any time during the term of this Agreement or within one
vear from the completion of the Work, it is determined that the Coniracior's
deliverables are incorrect, defective or fail to conform to the Scope of Worl, upon
written notification from the City Manager, the Contractor shall at Confractors
sole expense, immediately correct the work.,

{a) The City Manager without cause may terminaie this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

{tn Upon receipt of the City's written notice of termination, Contractor shall stop the
Waork uniess directed otherwise by the City Manager.

{c} In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of ternunation.

() The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data periaining to the Work to the City, in a hard copy
and/or electronic Tormat (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

ingsurance.

The Contractor shall sccure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such msurance shall be qualified 1o do business in the State of Florida and
have agenis upon whom service of process may be made in the State of Flonda, If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agenis and volunteers. The insurance
coverage shall include a minimum of;

{(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation excmption shall not hold
City liable for employee injury or claims.
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(a)

(d)

Comprehensive Automobile and Velucle Liability Jnsurance. Motor vehicle
Hability insurance, including applicable no-favit coverage, with limits of liability
of not less than per oceurrence, combined single limit for Bodily
[ajury Laability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vebicles, and all hired vehicles. Commercial General
Liability. If applicable, commercial general lability coverage with linuts of
liability of not less than _ per oceunrence combined single limt for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shail be provided to the City at the time of exccution of
this Agreement and certified copies provided if requested.  Centificates of
Insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days” written notice shall be provided o the City before any policy or
coverage is cancelled or restricted.

Nondiserimination.

(&)

<

During the term of this Agreement, Contractor shall not discriminate against any
of its emplovees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Avrecment Docunnrents.

The Agreement Documents listed below, which are listed in their order of precedence for
the papose of resolving conflicis, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents {Addendum, Invitation to BId/RFQ, Instructions to
Bidders/Proposess, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attornevs’ Fees apd Walver of Jury Trial

(&)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appeilate level.

In the event of any litigation arising out of this Agreement, cach party hercby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by
Jury.
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indemnification,

(a)

(1)

Motice

Contractor shall defend, indenmify, and hold harmless the City, s officers,

agenis and cmployees, from and against any and all demands, claims, Josses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provigion of this Agreement including, but not Hmited to, Habilities arising from
coniracts between the Coniractor and third parties made pursuant (o this
Agreement. Contractor shall reimburse the City for all its expenses ciuding
reasonable attor neys’ fees and cosls incwred in amxd about the defense of any such
claim or investigation and for any judgment or damages arising out of, related (o,

or i any way connected with Contractor's performance or non~pm,mnwm, of
this Agreement.

The provisions of this scction shall survive termination of this Agreement.

s/Anthorized Representatives,

(1)

Yor the City:

Any notices required by this Agreement shall be in writing and shall be deemad to
have been properly given if transwitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: Jobn Herin

For

City Attorney

GrayRobinson, P.A.

401 1. Las Olag Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

7
The Contractor:  \/# (f 4 »(hf;’“f oS S8 wy

CLET C‘L,,'Mg"{“‘:‘ﬁ.n) L bda) | TTge
ey g 1oa Aoe o d

AMaGwa L TP 2300

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreeiment shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.
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reement/Modifieation/Aonendipent,

(&) This writing contains the entire Agreement of the parties and supersedes any prior
oral or writlen representations. No representalions were made or relied upon by
either party, other than those that are expressly set forth herein.

{b) No agent, employee, or other representative of either party is empowered (o
modify or amend the terms of this Agreement, unless exccuied with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereol via a written Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from fime to time,.

Cwnerskin and Access to Records and Audits.

(a) All recerds, books, documents, maps, data, deliverables, papers, and tfinancial
information (the "Records™) that result from the Contractor providing services to
the City under this Agreement shali be the property of the City.

{5) The City Manager or his designec shall, during the term of this Agreement and for
a period of three (3) vears from the date of tenmination of this Agreement, have
access o and the right fo cramine and audit any Records of the Contractor
involving transactions related w© this Agreement.

{c) The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his desiguee o any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Siatutes.

Nonassignability,

(a) This Agreement shall not be assignable by Contractor unlese such assigmment is
first approved by the City Manager. The City is relying upon the apparent
gualifications and personal expertise of the Contracior, and sach firm's familiarity
with the City's area, circumstances, and desires.

severability,

(a) H any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitied by law.
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Indenendent Contracior.

(&) The Confracior and its employees, volunleers and agents shall be and remain
independent contractor and not agenis or employees of the City with respect fo all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shali not g any way be constued to create a partnership,
assoclation or any other kind of joint wndertaking, enterprise or venture between
the partics.

Comphiance with Laws,

(a) The Confractor shall comply with all lederal, state and lfocal applicable Jaws,
ordinances, rules, regulations, and lawful orders of public authoriiies velating to
the Worl.

Waiver

{(a) The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduet of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.
e ol o

Sarvival of Provisions,

(a) Any terms or conditions of either this Agreement thal require acts heyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
emain in Bl force and effect unless and unGl the terms or conditions are
completed and shal} be fully enforceable by cither party.

Prohibition of Contingency flees,

{a} The Contractor warrants that it has not employed or retanmed any company or
person, other than a bona fide employee working solely for the Contractor, (o
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or fimm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resuiting frora the award or
making of this Agreement.

Coupterparis.
{a) This Agreement may be executed in several counterparts, each of which shall be

deemed an original and such counterpart shall constitute one and the same
instroment.



25, Agthorization fo Sign Agreement.

L]

{a) The execution and delivery of this Agreement by Contractor is witlun
Contractor’s capacity and ali requisite action bas been faken to make this
Agreement valid and binding on Contractor in accordance with its terms.

24, Nan-Eyelusive Agreement,

(a) The services 1o be provided by the Contractor pursnant to this Agreement shall be
non-exclusive and nothing herein shail preclude the City from engaging other
firms to periorm the same or similar services for the benefit of the City as
determined 1 its sole and absolute discretion.

27, Yerformance and Pavment Bonds,

{a)  Prior o commencing the Work identified in Exhibit “A” the Coniractor shail
detiver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “I)” securing its obligations to be performed for the Work. Hach Bond
shall be in an amount equal to the contract price for the Work, The Performance
and Payment Bonds will cease to be elfective on the date of the City’s accentance
of the Work., Effective mumediately thereafier, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

IREMAINDER OF THIS PAGE INTERTIONALLY LEFT BLANI
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iIN WITNESS WHERKEOF, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, atiested to by its City
Clerk, duly authorized fo execute same; and by Contractor by and througl its President, who has
been duly authorized to execute same.

ATTEST: CITY OF MARATHONM

IS '-

N g Vo ‘k . , o g fo i
N0 Uouuwr . e 500 45500%

Diane Clavier, City Clerk " Roger Hernstadt, City Manager
" s
Date: L £CE /‘iﬁ

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

CONTRACTOR

By:

Date: fl%ff/f //LB)




BAHINT “a”

SCOPE OF WORIK



EXHIRET “8”
APPILICATION FOR PAVMENT

Appiication For Payment No.
To: City of Marathon

From:
Agreement:
Project:
City’s Agreenient No.
For Work accomplishied through the date of:

1. Origmal Contract Price: S e
2. Net change by Change Orders and Writien Amendients {+ or -} e
3. Current Contract Price (1 phos 2): S
A, Total completed and stored to date: S
3. Retainage (per Agreement):
. % of completed Work: S
9% of stored material: s
Total Retainage: O
& Total completed and stored to date less retainage {4 ninus 5% R
7. Less previous Application for Payments: S
3, DUE THIS APPLICATION (6 MINUS 7): - S

Accompanying Documentation:

Contragtor’s Certification;

The undersigned Contractor certifies that (1) all previous progress payments received from City
on account of Work done under the Agreement referred to above have been applied on account
to discharge Contractor’s legitimate obligations incurred in connection with Work covered by
prior Applications for Payment numbered 1 through inclusive; (2) title of all Work,
materials and equipment incorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment free and clear of all liens, sccurity
inferests and cncumbrances (except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security interest or encumbrance), and (3) all Work
covered by this Application for Payment is in accordance with fhe Agreement Documents and
not defective.

Date Contractor

By:




State of
County of

20

Subseribed and sworn (o beflore e this  dayof

Notary Public
My Commission expires:

Payment of the above AMOUNT DUE THIS APPLICATION is recommended.

City’s Ropresentative
APPIICATION FOR PAYMENT
INSTRUCTIONS
A GENERAL INFORMATION

The sample form of Schedule of Values is intended as a guide only. Many projects require a
more extensive form with space for numerous items, descriptions of Change Orders,
identification of variable quantity adjustments, summary of materials and equpment stoved at the
site and other information. Tt is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreement permits {or the Jaw provides), and Contractor elects
to deposit securities in Heu of retainage.

3. COMPLETING THE FORM

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. DNote that the cost of materials and
cquipment is often lsted separately from the cost of insiallation. Also, note that each Unit Price
1s deemed to include Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Application for Payment as well as {or Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.



. LEGAL REVIEW

All accompanying documentation of a legal nature, such as fien waivers, should be reviewed by
an atlorney.
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EXIBET =C”
CHANGE ORDER

Change Opder Mo,

To City of Marathon

Frona: e _— , {Coniracior)
Conact

Project:
City’s Contract No.

This Change Order will authorize the following change to the Agreement:

The Work as set forth in the Agreement 1s hereby amended fo include the items set forth in
Atstachment “A” attached hereto and by this reference made a part heoreol.

This Change Crder constitutes full, final, and complete compensation to Contractor for all
costs, expenses, overhead, and profit, and any damages of everv kind that Contractor may
incur in connection with the above referenced changes in the Work under this Agreement.
Contractor acknowledges and agrees that (a) the Contract amount of §_ under the
Agreement will | }/will not [ ] be changed by this Change Order. Coniractor expressly
waives any claims for any additional compensation, damages or time exiensions in
connection with the above-relerenced changes. Except as hercin or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and pavment for, any Work authorized hereunder. Any defined terms not
defined o this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as set forth herein.

CITY CONTRACTOR
By: By:
Its: . lts:, .

Date: Date:




Aliachment “A°

CHANGE ORDER SUMMARY

Ihis Change Order is necessary 1o cover changes i the Work to be performed under this

| Agreement. Except as may be modified berein all of the provisions of the Agreement

4 apply 1o and govern all Work under this Change Order.

THE FOLLOWING CHANGES ART MADE TO THE AGREDMENT DOCUMENTS:

FRE N

.

o e
oM A
ALl o e

e T Ter T
-2
—

8)

—
p)
~—

1o

Original Contract Price
Current Contract Price (Adjusted by Previous Change
Total Proposed Change in Contract Price
New Contract Price (Ttem 2 + e 3)
Original Contract Time

Proposed Change in Contract Tune
Current Contract Time (Adjusted by Previous Change
Total Proposed Change in Contract Time -
New Contract Timne (Item 6 & [tem 7)

Original Contract Substantial Completion Date
New Contract Substantial Completion Date

CHANGE ORDER HISTORY

ftem
No.

L.

Net Change

Current g . E s
. y iditive |Deductiver "4 Net Chanee
Descripiion| Contract %‘fiﬁx{’ l(‘%}‘:f]g(f’ Contract (‘in‘ht fﬁ“?;ﬁc
Antount —es gt Price oA -
Total 3 5 S 1S
Clontract
Price

Total 3




The Change Order is g resull of:

The cost breakdown is as follows:
WORK TTEM DESCRIPTION PRICIE

TOTAL

R T EN= P T R




EXFERTT <Y
PERFORMANCE AND PAYMERNT BONDS
{The Performance Bond and the Statviory Payment Bond and ihe covercd amounts of cach are
separate and distinet from each other)

Payment Bond
Hand No.

This Bond must be recorded ana a cevtifled copy provided {o the City before payment will be
made by the Cify.

BY THIS BOND (the “Bond™), We as
nrincipal (the “Conlractor™), and a8 surety
(the “Surety™), are bound o the C ;iy of Marathon, a Florida municipal corporation whose address s
0805 Overseas Highway, Marathon, Flovida 33050, [phone number; (305) 743-0033] (the “City™}, In

the amount of Dollars‘

FePrescitalives, c}m{,utozu, ddﬂlﬂllbhdi@lb, SUCCESSOIS and dB&lbnb; ‘;omtiy and scveml]y, w1Lh
reference to a written Agreement entered into by Contractor and City, for the following:

Agreement Tite:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BONID is that if the Contractor:

Promplly makes payments to all claimants as defined m Section 235.05(1), Flonda Statutes,
supplying Contractor with labor, material, and/or supplics, used direetiy or indirectly by Contractor
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and cmnphance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Suzety hercby waives potice of any al{c’laimn change or extension of time to the
Agreemest made by the City.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituled under this Bond afler the time limits set forth in Section 255.05, Florida
Qo £

siatutes.



INCWITNESS WHEREQTE, this nstrument is executed this the  day of 20

Coonlractor
Name:
fis:

Signed, scaled and delivered in the presonce of)

{(Withess) (Name and Address)
(Witness) (Name and Address)
Surety

MName: o

Tie:

ATTORNEV-IN-EACT

Name:

NOTE 1 Surety shall provide evidence of signature authority, ie., a ceriified copy of Power of
Attorney.

NOTE 2: I both the Principal and Surety are Corporations, the respective Corporale Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida,
IMPORTANT:  Surcty companies execnting BONDS must appear on the Treasury
Department’s most cuprent lst (Civevdar 570 as amended) and be authorized to {ransact

business in the State of Floridsa.

ATTACH a certified copy of Power-of-Altorney appomting individual Attorney-in-Fact {or
execution of Bond on behall of Surety.



Performancs Sond

BondReo

This Bond must be recorded and a certified copy provided to the City before payment will be
marile by the City.

BY THIS BOND (the “Bond™, We - as
principal (the “Contractor”). and as surety
{(the “Surety™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, {phone number: (3035) 743-0033] (the “City™), in

the amount of _Dollars
(8 Sfor payment of which Contractor and Surety bind themsclves, their heirs, personal
represeniatives, executors, admunistrators, successors and assigns, jomtly and severally, with

reference to a writien Agreement entered into by Contractor and City, for the following:

Agreeinent Title:
Agrecment No.o
Agrecrnent Date:

THE CONDITION OF THIS BOND is that if the Contractor;

. Performs said Agreement in accordance wilh ifs terms and conditions, the Agreement
being made & part of this Boud by reference, af the times and it the manner prescribed
i the Agreement; and

2. Pays City all losses, damages {direct and consequential, inciuding delay and liquidated
damages), expenses, costs, and atiorney's fees, ncluding appellate proceedings, that City
sustains because of a defavit by Contractor under the Agreement; and

Pays City ail other amounts due City by Contracior because of a default by Contractor
under the Agreement; and

LD

4. Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes i or under the Agreement Documents and compliance or noncompliance with any
formalitics connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond,  Surety hereby waives notice of any alieration, change or cxtension of time to the
Agreement made by the City.

No action shall be mstituted under this Bond after the time limats set forth in Section 255.05, Florida
Statutes.



N WITNESS WHERECE, this mstrument 1s executed thisthe . dayol 20 .

Name:
Its:

Signed, sealed and delivered in the presence of:

{Wilness) {Name and Address)
{Witness) (Name and Address
Surety

Name: S

s o

ATTORNEY-IN-FACY

Name:

NOTE 1t Surety shall provide evidence of signature authority, i.e., a certified copy of Power of
Attorney.

NOTLE 2: 1f both the Principal and Surety arc Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE3: Surety shall include evidence that Agent/Atiorney-in-Fact is licensed in Florida.
IMPFORTANT:  Surety companies ecxceuting BONIDS rmust appear eon the Treasury
Department’s nost current Hst (Circular 570 as amended) and be aunthorized to {ransact

business in the State of Florida,

ATTACH a certified copy of Power-of-Attorney appomding individual Attorney-in-Fact for
execution of Bond on behalf of Surety,

\B24190\] - 1928984 vl
1276412



SECTION 63000
TRENCH SAFETY FORM
This form must be complefed and signed by the Bidder,
Fathire to complefe this form may vesult in the bid being declaved non-responsive,

Bidder acknowledges that the Florida Trench Safety Act, Section 553,60 ef seq, Fla. Stat. which
hecame effective October 1, 1990, shall be in effect during the peried of construction of the
Preject. The Bidder by sigmng and submitting the Bid is, m writing, assuring that 1t will perform
any trench excavation in accordance with applicable trench safety standards. The Bidder further
identifies the following separate item of cost of compliauce with the applicable trench safety
standards as well as the methoed of compliance:

b}

iethod of Complisnce

Total: §

Bidder acknowledges that this cost is included n the applicable jteins of the Bid and m the Total
Base Bid. Failure to complete the above may result i the bid being declared non-responsive.

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Bidder’s
safety precautions, programs of costs, of the means, methods, techniques or techuigue adequacy,
zasonableness of cost, sequences of procedures of any safety precaution, program or cost,
including but not lunited to, compliance with any and all requirerments of Section 553.60 e¢f. seq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CTTY and ENGINEER are not,
responsible to determine, if any safety or mh,ty related standards apply to the Project, meludmg
but not limited to, the “Trench Safety Act™

Witness Signatore Bidder’s Signature
Witness Signature Printed Name
Title
Date Dale
TSF

Page 1 of ]
AS241900 - # 1909176 1



AGREEMENT BETWIEN
THE CITY OF MARATHON
AND
CHRIS-TEL COMPANY OF SOUTHWLEST FLORIDA, INC, B/B/A CHRIS-TEL CONSTRUCTION

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, Marathon,
Florida 33050, (hereinafter the “City”) and CHRIS-TEL CONSTRUCTION a Florida
corporation whose address and principal place of business is: fonrMiaRe D0,
{(hercinafter the “Contractor’™), and

WHEREAS, the City desites to engage the Confractor to  provide
GENERAL CONTRACTING / CONSTRUCTION MANAGEMENT  as specified below (the “Work™).

NOW, THEREFORE, in consideration of the muiual covenants and condifions contained
herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables,

(a)  The Contractor shall provide the Work at the unit price [ ] or lump sum price [ ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by
this reference.

2. Term/Commencement Date.

(a)  This Agreement shall become effective upon the City issuing Contractor a written
Notice to Proceed and the Work shall be completed to the City’s satisfaction no
Iater than TR days from the issuance of the Notice to Proceed. The City
Manager may extend the term of this Agreement up to an additional sixty (60} at
his sole discretion based upon the recommendation of the City’s Community
Services Director.

(b)  Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule,
unless extended by the City Manager.

3. Compensation and Pavment,

(1)  The Contractor shall invoice the City on a monthly basis, The total amount
invoiced shall not exceed TRD . All invoices shall provide a detailed
statement of the Work performed by Contractor for the period of time covered by
the invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such
other form as may be provided by City from time to time, which is to be used by
Contractor in requesting progress or final payments and which is to include such
supporting documentation as is required by the Agreement Documents,



(b)

(©)

(@

(e)

Hach application for partial payiment shall include an affidavit or partial release of
lien by Coniracior and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Confractor to discharge in
full all of Contractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In Heu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified wrilten
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(a)

(b

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work. Prior to any
paymentis to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers,

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a)

Fummish fo Coniractor, al the Confractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



(b)  Amrange for access to and make all provisions for Contracior to enter upon real
property as required for Contractor fo perform the Work as may be requested in
writing by the Contractor,

Countracior's Responsibilities.

(a)  The Contracior shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time during the term of this Agreement or within one
year fiom the completion of the Work, it is determined that the Confracior’s
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work.

Termination.

(a)  The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b)  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(©) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

{(d})  The Contractor shall transfer all books, records, reporis, working drafis,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance,

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager, The
underwriter of such insurance shall be gualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statatory limits as required by
Florida Law, Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



10.

1.

(a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance, Motor vehicle
liabitity insurance, including applicable no-fault coverage, with limits of Hability
of not less than _$50,000.00  per occurrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles, Commercial General
Liability, If applicable, commercial general liability coverage with limits of
liability of not less than $1,000,000.00 per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or cettificate holder, Fach
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days, written notice shall be provided to the City befo:c any policy or
coverage is cancelled or restricted.

Nondiscrimination,

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or mational origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Agreement Documents,

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Fees and Waiver of Jury Trial.

(a)

(b

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by

jury.



12, Indemmification.

(@)

(b)

Contractor shall defend, indemmify, and hold harmless the City, its officers,
agenis and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Contractor and third parties made pursuant to this
Agreement. Contractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way comnected with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shail survive termination of this Agreement.

13, Notices/Authorized Represeniatives.

(a)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor:  HOWARD L. WHEELER, IR, PRESIDENT

CHRIS-TEL CONSTRUCTION

2534-A EDISON AVE,

FORT MYERS, FL 33901
A4~ 2o~ 500

14, Governing Law,

(a)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circnit Court or the Federal Southern District of Florida.



15.

16.

17.

18.

Entire Aoreement/Modification/Amendment,

(a)

(b)

This writing contains the enfire Agreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein,

No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended fo provide for
additions, deletions, and revisions in the Work or to modify the ierms and
conditions thercof via a written Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ownership and Access o Records and Audifs.

(@

(b)

(©)

All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records") thai result fiom the Contractor providing services fo
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access fo and the right to examine and audit any Recoxds of the Contractor
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassignability.

(a)

This Agrecement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Confractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



19.

20.

21.

22,

23.

24.

Independent Contractor.

{a)  The Contractor and its employecs, volunteexs and agents shall be and remain
independent contractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to creafe a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating fo
the Work,

Waiver,

(a) The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or
of any futwre violation, breach or wrongful conduct.

Survival of Provisions,

{a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees.

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporafion, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resuliing from the award or
making of this Agreement.

Counterparts.

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



25.

26.

27.

Authorization io Sign Asreement,

(2) The execution and delivery of this Agreemeni by Confracior is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with its terms.

Nen-Exclusive Agreement.

(a) The services to be provided by the Coniractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firins to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Payment Bonds.

(a) Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work, Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work, Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Woik price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHEREQF, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, attested to by its City
Clesk, duly authorized to execute same; and by Contractor by and through its President, who has
been duly authorized o execute same.

ATTEST: CITY OF MARATHON
N%\A\ { yﬁ \J!f\

f

Enone L Aagiot Uc By,

Diane Clavier, City Clerk

Date; ﬂ,__[{’i. ] 7)

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE:OF T} RATHON, FLORIDA ONLY:

City Attorney
CONTRACTOR

By:

(FQ)W/‘\’ﬁL) HEELER, R, President

Date: 14 FEBRUARY 2013




AGRBEMENT BETWEEN
THE CITY OF MARATHOR
ARD ' o
(el Mt Corng S Fio

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, Marathon,

Florida 33050, (herecinafter the “City”) and (oved bl Conchoa-fiom a Flotida
corporation whose address and principal place of business is: / 0610 ‘/’f’f'f) hed (alf
(hereinafier the “Contractos”™), and Mg Hem L 23040

WHEREAS, the City desives to  engage the Confractor o provide
as specified below (the “Work™).

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the
Contractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price [ ] or lump sum price [ ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by this reference.

2. Term/Commencement Date,
{(a) This continuing contract shall be for a term of three (3) years with one (1) ~ two (2) year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term.

(b) Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule, unless
extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a
detailed statement of the Work performed by Contractor for the period of time covered by the
invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from time to time, which is to be used by Contractor in requesting
progress or final payments and which is to mclude such supporting documentation as is
required by the Agreement Documents.



{b)

(c)

(d)

(e)

Fach application for parfial payment shall include an atfidavit or partial release of
fien by Coniracior and its subcontractors and suppliers thaf partial payments
received from City for the Work have been applied by Contractor o discharge in
full afl of Coniractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (safisfactory to City) of all Hens arising out of or
filed in comection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipis include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, il
amy, to final payment. If any subcontracior or supplier fails {o fumish a release or
receipt in full, Contractor shall provide the City with a ceriified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(a)

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work., Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases {as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a)

Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



6.

(b) Arrange for access to and male all provisions for Contractor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor.

Contractor's Responsibifities.

(a) The Contractor shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. I at any time during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the Ciiy Manager, the Coniractor shall at Contractors
sole expense, inumediately coirect the worlk.

Termination.

(a)  The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Coniractor, or immediately with cause.

(b)  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(c) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance,

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a mininmuom of:

(a) Worker’s Compensation and Employer’s Liability Insurance. I applicable,
coverage to apply for all employees at mintmum statotory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.
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11.

(a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance, Motor vehicle
liability insurance, including applicable no-fault coverage, with limits of liability
of not less than _ per occuirence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than per occurrence combined single limig for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided fo the City at the time of execuiion of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional msured or certificate holder. Fach
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscrimination,

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Aoreement Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agrecment

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys® Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attomey fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to irial by
jury.



12, Indemnification,

(a)

(b)

Contractor shall defend, indemnify, and hoid harmless the City, its officers,
agenis and cmployees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or dansages, arising owt of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited fo, liabilities arising from
contracts between the Contractor and third parties made pursuant to this
Agreement. Contractor shall reimburse the City for all its expenses including
reasonable attorneys® fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shall survive termination of this Agreement.

13, Notices/Authorized Representatives.

(2)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitied by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

Wiith a Copy to: John Herin

City Atiorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Fi. Lauderdale, Florida 33301

e 1 ;o
For The Contractor: (,()lf (& { [ \{ k,(i*f sl (zf'f?’ﬂ S % e / ViR

(‘}"L’Dr(}fdd JTeinme .
000 T e, Gull
Mla-fhon FL 25080

14. Governing Law,

(a)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.
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17.

18.

Euntire Avreement/Modification/Amendngent,

(@)

(b)

This writing contains the entire Apgreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein.

No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, delettons, and revisions in the Work or to modily the terms and
conditions thereofl via a written Change Order, in the form attached herefo as
Exhibit “C”, or such other form as may be provided by City from time to time,,

Owrership and Access to Records and Audits,

(a)

()

(c)

All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records") that result from the Contractor providing services fo
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Confractor
involving transactions related to this Agreement,

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject fo the provisions of Chapter 119, Florida
Statutes.

Nenassignability.

(a)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contracior, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.
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20.

21.

22,

23.

24.

Independent Contractor,

{a) The Coniractor and its employees, volunieers and agents shall be and remain
independent contractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agrecment.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture beltween
the parties.

Compliance with Laws.

(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Work.

Waiver,

(a) The failure of either party fo this Agreement o object to or io fake affirmative
action with respect to any conduct of the other which 18 in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Swrvival of Provisions.

(2) Any terms or conditions of etther this Agreement that require acis beyond the date
of the term of the Apreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the ferms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees.

(a) The Contractor warranfs that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employvee working solely for the Contractor, any fee, comumission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts,

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.
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27.

Auwthorization to Sien Agreement,

(a) The execution and delivery of this Agreement by Coniractor is within
Contractor’'s capacity and all requisite action has been taken to make this
Agreement valid and binding on Confractor in accordance with its terms.

Nop-Exclusive Agreement.

(a) The services to be provided by the Contractor pursuant o this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Payvment Bonds,

(a) Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work. Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



EXHIBIT “A”
SCOPE OF WORIK



RXHIBIT “8”
APPLICATION FOR PAYMERT

Application For Payment No.

To: City of Marathon
From:
Agreement:
Project:
City’s Agreement No.
For Work accomplished through the date of:

Original Contract Price: $

Net change by Change Orders and Written Amendments (+ or -): $

Current Contract Price (1 plus 2): 3

Total completed and stored to date: 5
Retainage (per Agreement):

% of completed Work: $

% of stored materjal: $

Total Retainage: $

$

$

$

[, T LSO PRI (N

0. Total completed and stored to date less retainage (4 minus 5):
7. Less previous Application for Payments:
8. DUE THIS APPLICATION (6 MINUS 7):

Accompanying Documentation:

Contractor’s Certification:

The wndersigned Contractor certifies that (1) all previous progress payments received from City
on account of Work done under the Agreement referred to above have been applied on account
{o discharge Contractor’s legitimate obligations incurred in connection with Work covered by
prior Applications for Payment mumbered 1 through inclusive; (2) uitle of all Work,
materials and equipment incorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment {ree and clear of all liens, security
interests and encumbrances (except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work
covered by this Application for Payment is in accordance with the Agreement Documents and
not defective.

Date Contractor

By:




State of
County of

Subscribed and sworn to before me this  day of 20

Notary Public
My Commission expires:

Payment of the above AMOUNT DUE THIS APPLICATION is recommmended.

Dated

City’s Representative
APPLICATION FOR PAYMENT
INSTRUCTIONS
A. GENERAL INFORMATION

The sample form of Schedule of Values is intended as a guide only. Many projects require a
more extensive form with space for numerous ifems, descriptions of Change Orders,
identification of variable quantity adjustments, surnimary of materials and equipment stored at the
site and other information. It is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreement permits (or the law provides), and Coniractor elects
to deposit securities in lieu of retainage.

B. COMPLETING THE FORM

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. Note that the cost of materials and
equipment is often listed separately from the cost of installation. Also, note that each Unit Price
is deemed to include Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Application for Payment as well as for Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.,



. LHEGAL REVIEW

All accompanying documentation of a legal nature, such as lien waivers, should be reviewed by
an attorney.



Application No. Date:

ITEM UNIT | ESTIMATED | SCHEDULE QUANTITY | AMOUNT | % MATERIAL § AMOUNT

PRICE | QUANTITY || OF VALUES | COMPLETED STORED COMPLETED
AMOUNT AND
STORED

I $ $ $ $ $ |

2. ?

3.

4,

5.

8.

7.

&.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

TOTAL $ $ 5 $

Note: Total Schedule of Values Amount should equal the current Contract Price.



EXHIBIT “C”
CHANGE ORDER

Change Order No.

To: City of Marathon

From: {Contractor)
Contract:
Project:
City’s Contract Neo.

This Change Order will authorize the following change to the Agreement:

The Work as set forih in the Agreement is hereby amended to include the items set forth in
Attachment “A” attached hereto and by this reference made a part hereof.

This Change Order constitutes full, final, and complete compensation to Contractor for all
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may
incur in connection with the above referenced changes in the Work under this Agreement.
Contractor acknowledges and agrees that (a) the Contract amount of $ _under the
Agreement will [ J/will not [ ] be changed by this Change Order. Contractor expressly
waives any claims for any additional compensation, damages or time extensions in
connection with the above-referenced changes. Except as herein or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and payment for, any Work authorized hereunder. Any defined terms not
defined in this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as set forth herein.

CITY CONTRACTOR
By: By:
Its: Its:

Date: Date:




Attachment “A”

CHANGE ORDER SUMMARY

This Change Order is necessary o cover changes in the Work o be performed under this
Agreement. Except as may be modified herein all of the provisions of the Agreement
apply to and govern all Work under this Change Order.

THI FOLLOWING CHANGES ARE MADE TO THE AGREEMENT DOCUMENTS:

(1) Original Contract Price

(2)  Current Confract Price (Adjusted by Previous Change

(3) Total Proposed (/han%e in Contract Price
(4) New Contract Price (Item 2 + Itein 3)

5 Original Contract Time
E % Proposed Change in Contract {'ime

G
(6) Current Contract Time (Adjusted by Previous Change

(7)  Total Proposed Change in Contract Time

(8)  New Contract Time (Item 6 & Item 7)

Original Contract Substantial Completion Date

(9)
(I0) New Contract Substantial Completion Date

CHANGE ORDER HISTORY

. Current ” __INet Change , _
Ili?én Description| Confract %?}(:;W: D gﬂgﬁhge Contract cﬁgﬁgﬁa{}ﬁe
) Amount g & Price
I. Total k] $ $ $
Contract
Price

Total $




The Change Order is a result of:

The cost breakdown is as follows:

WORK ITEM DESCRIPTION PRICE

3 PN P PR P P R

TOTAL




EXHIBET “By”
PERFORMANCE AND PAYMENT BONDE
(The Performance Bond and the Statutory Payment Bond and the covered amounts of each are
separate and distinct from each other)

Payment Bond

Bend No._ -
This Bond must be recorded and 2 ceptified copy provided to the City befere payment will be
inade by the City.
BY THIS BOND (the “Bond™), We as
principal (the “Contractor™), and as surety

(the “Surety™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City”), in
the amount of Dollars

(% ) for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference fo a written Agreement entered into by Contractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date;

THE CONDITION OF THIS BOND is that if the Confractor;

Promptly makes payments o all claimants as defined in Section 255.05(1), Florida Statutes,
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Contractor
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



IN WITNESS WHEREOQF, this instrument is execuied this the  day of L2

amtractor
Name:
Its:

Signed, sealed and delivered in the presence of:

(Witness) (Name and Address)
(Witness) (Name and Address)
Surety

WName:

Iis:

ATTORNEY-IN-FACT

Name:

NOTE 1: Surety shall provide evidence of signature authority, ie., a certified copy of Power of
Attomey.

NOTE 2. If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida.

IMPORTANT: Surety companies executing BONDS must appear on the Treasury
Department's most current list (Cirenlar 57¢ as amended) and be authorized o transact
business in the State of Florida,

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for
execution of Bond on behalf of Surety.



Performance Bond

BendNe.
This Bond nuust be recorded and a certified copy provided to the City hefore payment will be
made by the City.

BY THIS BOND (the “Bond”™), We as
principal (the “Contractor”), and as surety
(the “Surety”), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Prollars

($ ) for payment of which Contractor and Surety bind themselves, their heirs, personal
representafives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered into by Contractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION QF THIS BOND is that if the Contracior:

I. Performs said Agreement in accordance with its terms and conditions, the Agreement
betng made a part of this Bond by reference, at the times and in the maunner prescribed
in the Agreement; and

2. Pays City all losses, damages (direct and consequential, including delay and liquidated
damages), expenses, costs, and attorney's fees, including appellate proceedings, that City
sustains because of a default by Contractor under the Agreement; and

3. Pays City all other amounts due City by Coniractor because of a default by Contractor
under the Agreement; and

4. Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

No action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



IN WITNESS WHEREOY, this instrument 1s execuied this the day of .20 .

Clontractor
Name:
Iis:

Signed, sealed and delivered in the presence of:

(Winess) {Name and Address)
(Witness) (Name and Address)
Surety

Name:

Hts:

AFTTORNEY-IN-FACT

Name:

NOTE 1: Swrety shall provide evidence of signature authority, i.¢., a certified copy of Power of
Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida.

IMPORTANT: Surety companies executing BONDS wmaust appear om the Treasury
Department's most curient list (Circular 570 as amended) and be authorized to tramsact
business iix the State of Florida.

ATTACH a certified copy of Power-of-Attorney appointing mdividual Attorney-in-Fact for
execution of Bond on behalf of Surety.

\§24 190\ - # 1928984 v]
12/6/12



SECTION 63068
TRENCHE SAFETY FORM

This form must be completed and signed by the Bidder,

FFailure to complete this form may result in the bid being declared non-responsive.

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 ef seq, Fla. Stat. which
became effective October 1, 1990, shall be in effect during the period of construciion of the
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perform
any trench excavation in accordance with applicable trench safety siandards. The Bidder further
identifies the following separate item of cost of compliance with the applicable trench safety

standards as well as the method of compliance:

Method of Compliance Cost

Total: $

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total
Base Bid. Failure to completie the above may resulf in the bid being declared non-responsive.

The Bidder 1s, and the CITY and ENGINEER are not, responsible o review or assess Bidder’s
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy,
reasonableness of cost, sequences of procedures of any safety precaution, program or cost,
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CITY and ENGINEER are not,
responsible to determine, if any safety or safety related standards apply to the Project, including
but not limited to, the “Trench Safety Act”.

Wiiness Signature Bidder’s Signature
Witness Signature Printed Name
Title
Date Date
TSF
Page 1 of 1
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IN WETRESS WHERREOF, the parties have execuied this Agreement on the respective dates
under cach signatore. The (“ny, signing by and through its City Manager, attested to by its City
Clerk, duly authorized fo execute same; and by Contractor by and through iis President, who has
been duly anthorized o execute same.

ATTEST: CITY OF MARATHON

RN - D o
D (oot & psratisizen

Diane Clavier, City Clerlk p R’E)gé? Hernstadt, City Manager

Date: (»;}K{‘i/ | t«%

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

CONTRACTOR

By: o Mf:y;/’ w(%‘%fé

f"/"//{ﬁ:, P <, f?\“"‘“““‘;"?ré’éident

Date: 2/7 / / 4 f;
e




AGREEMENT BETWEREN
TEE CITY OF MARATHON
AND
FHP Tectonics Coxp.

THIS AGREEMENT is made between the City of Masathon, Florida, a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, Marathou,
Florida 33050, (hercinafler the “City”) and FHP Tectonies Corp. a Tlorida
corporation. whose address and principal place of business is: 290 NW 165 St, 200, Miami, F1. 33169
(hereinafter the “Contractor”), and

WHEREAS, the City desires fo  engage the Confractor fto  provide
General Contracting Sexrvices as specified below (the “Work?).

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the
Coniractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price [ ] or lump surm price [ ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by this reference.

2. Terim/Commencement Date.
(a) This continuing contract shall be for a term of three (3) years with one (1) — two (2) year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term.

{(b) Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule, unless
extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a
detailed statement of the Work performed by Contractor for the period of time covered by the
invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from time to time, which is to be used by Contractor in requesting
progress or final payments and which is to include such supporting documentation as is
required by the Agreement Documents.



(b)

(c)

(d

()

Each application for partial payment shall include an affidavit or partial release of
tien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contractor to discharge in
full all of Coniractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all docomentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In Heu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebiedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Confractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subeconiiactors.

(2)

(b)

The Contractor shall be responsible for all paymenis to any subcontractors and
shall maintain responsibility for all work related to the Work., Prior to any
payments fo Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a)

Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



(b)  Amrange for access to and make all provisions for Contractor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor.

Contractor's Responsibilities.

(a) The Contractor shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time doring the term of this Agreement or within one
vear from the completion of the Work, it is determined that the Confractor's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shaill ai Contractors
sole expense, immediately correct the work.

Terntinaiion.

(a) The City Manager without cause may ferminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b)  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(c) In the event of termination by the City, the Coniractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(@)  The Contractor shall transfer all books, records, reports, working drafis,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance.

The Coniracior shall secure and maintain throughout the duration of this Agreement
msurance of such type and in such amounts as required by the City Manager, The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers, The insurance
coverage shall include a minimum of;

(a) Worket’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



16,

1.

)

Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle
liability insurance, including apphicable no-fault coverage, with limits of liability
of not less than per occuirence, combined single Limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Comunercial General
Liability. If applicable, commercial general liability coverage with limits of
Hability of not less than per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of exceution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage 1s cancelled or vestricted.

Nondiscrimingtion.

(2)

During the term of this Agreement, Contractor shall not discriminate against any
of ils employees or applicants for employment because of thewr race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Agreement Documents,

The Agreement Diocuments fisted below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically atiached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions 1o
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Iees and Waiver of Jury Trial.

(a)

®

If either the City or Contractor is required to enforee the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney f{ees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hercby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by

jury.



12, Indemnification,

@)

(b)

Contractor shall defend, indemnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related fo,
or any way connected with Contracior's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Confracior and third parties made pursuant fo this
Agreement. Coniractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incwived in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreecment,

The provisions of this section shall survive termination of this Agreement.

13, Neotices/Authorized Renreseniatives,

(a)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor:  David P. Roy, Senior Project Manager

FHP Tectonics Corp.
290 NW 165th Streef, Suite P200
Miami, Florida 33169

14. Governing Law,

(a)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida, Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



15,

16.

17.

18.

Entire Apreemnent/Modification/Amendment,

(a)

()

This writing contains the entire Agreement of the parlies and supersedes any prior
oral or writien representations. No representations were made or relied upon by
cither party, other than those that are expressly set forth herein.

No agent, employee, or other representative of either party is empowered o
modify or amend the terms of this Agreement, unless executed with the same
formality as this document, This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof via a written Change Oxder, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Owuership and Access to Becords and Audits.

(2)

(b)

©

All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records™) that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and aundit any Records of the Contractor
mvolving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor 1o allow access
by the City Manager or his designee to any Records pertaining to worl performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassiznability,

(®

This Agreement shall not be assignable by Contractor unless such assigniment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agrecment shall be valid and be
enforceable to the fullest extent permitted by law.



19,

20.

21

22.

23,

24.

Indenendent Countractor,

(a) The Contractor and its employees, volunteers and agents shall be and remain
independent confractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a parinership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(a) The Coniractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Worlk,

Waiver,

(a)  The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct,

Survival of Provisions.

{a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by cither party.

Prohibition of Continpency Fees,

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bopa fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement,

Counterparts,

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



25,

26.

27,

Authorization to Sign Asreement,

(a)

The exccution and delivery of this Agreement by Contracfor is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with its terms.

Non-Exclusive Apreement.

(2)

‘The services to be provided by the Contractor pursnant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Pavinent Bonds,

(@)

Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work. Each Bond
shall be in an amount equal to the contract price for the Work, The Performance
and Payroent Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHEREOQF, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, attested 10 by its City
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has
been duly authorized to execute same,

ATTEST: CITY OF MARATHON

B

Do, Ll Bﬁ

Diane Clavier, City Clerk ;foger

Herntadt, City ana{ger
R
APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:
City Atiorne
, President-

Senior, Project Manager
Date: &} Lj\iﬁ




AGREEMERNT BETWEEN
THE CITY OF MARATHON
: AR
G’t‘m 2o ,ﬁ.mii‘co«@ﬂx\«f}

THIS AGREEMERNT is made between the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place of business 1s 9805 Overseas Highway, Marathox,
Florida 33050, (hereinaficr the “City™} and (et [ pedpigmr . a Florida
corporation whose address and principal place of business is: J0 He X S0/7Y0
(hereinafter the “Contractor”), and /Vifi}.ﬁ},ﬁf@ﬂ . 25050

WHERRAS, the City, desires to  engage the Contractor fo  provide
Z (i S & IM%‘M"(_*Q’(/'I(M'Q.Q/ as specified below (the “Work™).
;

NOW, THEREFORE, in consideration of the mufual covenants and conditions contained herein, the
Contractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price [ ] or lump sum price [ ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by this reference.

2. Term/Commencement Date.
(a) This continuing contract shall be for a term of three (3) years with one (1) — two (2) year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term.

(b) Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule, unless

extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a
detailed statement of the Work performed by Contractor for the period of time covered by the
mvoice. Contractor shall use the form attached hereto as FExhibit “B”, or such other form as
may be provided by City from time to time, which is to be used by Contractor in requesting
progress or final payments and which is to include such supporting documentation as is
required by the Agreement Documents.



(b)

(c)

(d)

(e)

FEach application for partial payment shall include an affidavit or partial release of
lien by Coniractor and its subconfractors and suppliers that pastial payments
received from City for the Work have been applied by Contractor to discharge in
full all of Contractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documenis, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipinent bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submiited, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(a)

(b)

The Contractor shall be responsibie for all paymenis to any subcontractors and
shall maintain responsibility for all work related io the Work. Prior fo any
payments to Contractor under this Agreement, Coniractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior wrilten approval of the
City Manager.

City's Responsibilities.

(a)

Furnish to Confractor, at the Contractor’s written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



0.

(b) Arrange for access to and make all provisions for Coniracioy to enter upon real
property as required for Contractor to perform the Work as may be requested
writing by the Contractor.

Contractor's Responsibilities.

{(a) The Contractor shall exercise the same degree of care, skill and diligence n the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables are ncorrect, defective or fail to conform to the Scope of Work, upon
writien notification from the City Manager, the Contractor shall at Contractors
sole expense, inmediately correct the work.

Termination,

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contracior, or immediately with cause.

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(¢}  In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(&)  The Contractor shall transfer all books, records, reports, working drafis,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounis as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Flonda. I
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of}

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at mimimum statutory limits as required by
Florida Law, Contractors with Worker’s Compensation exempiion shall not hold
City liable for employee injury or claims.



10.

11.

(a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicie
liability msurance, including applicable no-fault coverage, with limits of Hability
of not less than per occurrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. If applicable, comuwnercial gencral liability coverage with limits of
liability of not less than ___ per occurrence combined single Hmit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional inswwed or certificate holder, Hach
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ writien notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscriminatiosn,

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Avreemrent Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically aitached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instruclions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Fees and Waiver of Jury Trial.

(a)

®)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own atiorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by
jury.



12.

13.

For the City:

Indemuification.

(a)

(b)

Contractor shall defend, indemnify, and hold harmiess the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suifs, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Conftractor and third parties made pursuant (o this
Agreement. Comntractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connecied with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shall survive termination of this Agreement.

Notices/Authorized Representatives.

(a)

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

For The Contractor;

14,

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

(shnzaM ¢ COu St iindy
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Governing Law,

(2)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



I5.

16.

17.

18.

Hutire Avveement/Modifieation/Amendiment.

(a)

(b)

This writing contains the entire Agreement of the partics and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein,

No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, delefions, and revisions in the Work or to medify the terms and
conditions thereof via a written Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ovwnershin and Access to Records and Audits,

(a)

(®)

(c)

Al records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records") that result from the Coniractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving {ransactions related to this Agreement,

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes,

Noenassignability.

(a)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



19.

20.

21.

22,

23

24.

Indenendent Contractor.

(a) The Contractor and its employees, volunteers and agents shall be and remain
independent contractor and not agents or employees of the City with respect (o all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not n any way be consitued to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the pariies.

Compliance with Laws,

(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawiul orders of public authorities relating (o
the Worl.

Waiver,

(a) The fatlure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions,

(a) Any terms or condiftons of either this Agreement that require acts beyond the date
of the term of the Agreemeni, shall swrvive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either pariy.

Prohibition of Contingency Fees.

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contracior, to
solicit or secure this Agreement, and that it has not paid or agreed {o pay any
person(s), commpany, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparis.

{(a) This Agreement may be executed mn several counierparts, each of which shall be
deemed an original and such counterpari shall constitute one and the same
instrument,



25.

26.

27.

Authorization to Sign Avreenent,

(a)

The execution and delivery of this Agreement by Contractor is within
Contractor’s capacity and all requisife action has been taken to make this
Agreement valid and binding on Contractor in accordance with its ferms.

Nonp-Jixclusive Agreement,

()

The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in ils sole and absolute discretion.

Performance and Pavment Bonds.

(a)

Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “ID” securing its obligations to be performed for the Work., Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHEREQF, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, atfested to by its City
Clerk, duly authorized to execuie same; and by Contractor by and through its President, who has
been duly anthorized {o execufe same.

ATTEST: CITY OF MARATHON

l
e /]

Dl ko, (R M By ;;!% Y me

ol
Diane Clavier, City Clerk ser Hernstadt, City Manager

Date: Q._._,) \ \“)

APPROVED AS TOFORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

City Aitorng

CONTRACTOR

) b%}\(

Lid (el e~ , President

Date; A, 14 13

By:




EXHIBIT “A”
SCOPE OF WORIE



EXHIBIT “B”
AFPLICATION FOR PAYMENT

Application Far Fayment No. )

To: City of Marathon
From:
Agreement:
Project:
City’s Agreement No.
For Work accomplished through the date of: ____

1. Original Contract Price: 5
2. Net change by Change Orders and Written Amendments (+ or -): 5
3. Current Contract Price (1 plus 2): b .
4. Total completed and stored to date: $
5. Retainage (per Agreement):
% of completed Work: $ .
% of stored material: 3
Total Retainage: $
6. Total completed and stored fo date less retainage (4 minus 5): $
7. Less previous Application for Payments: $
8. DUE THIS APPLICATION (6 MINUS 7): $

Accompanying Documentation:

Contractor’s Certification:

The undersigned Contractor certifies that (1) all previous progress paymenis received from City
on account of Work done under the Agreement referred to above have been applied on account
to discharge Contractor’s legitimate obligations incurred in connection with Work covered by
prior Applications for Payment numbered 1 through inclusive; (2) title of all Work,
materials and equipment imcorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment free and clear of all liens, security
interests and encumbrances {except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security interest or encumbrance); and (3) all Work
covered by this Application for Payment is in accordance with the Agreement Documents and
not defective.

Date Contractor

By




State of
Couniy of

Subscribed and sworn to before me this __ day ol _ , 20

Notary Public
My Commission expires;

Payment of the above AMOUNT DUE THIS APPLICATION is recommended.

Dated

City’s Representative
APPLICATION FOR PAYMENT
INSTRUCTIONS
A, GENERAL INFORMATION

The sample form of Schedule of Values is intended as a guide only. Many projects require a
more extensive form with space for numerous items, descriptions of Change Orders,
identification of variable quantity adjustments, summary of materials and equipment stored at the
site and other information. It is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreerent permits (or the law provides), and Contractor elects
to deposit securities in lieu of retainage.

B. COMPLETING THE FORM

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. Note that the cost of materials and
equipment is often listed separately from the cost of installation. Also, note that each Unit Price
is deemed to include Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Application for Payment as well as for Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.



C, PEIEGAL REVIEW

All accompanying documentation of a legal nature, such as lien waivers, should be reviewed by
an attorney,



Application No. Date:
ITEM UNIT | ESTIMATED || SCHEDULE | QUANTITY | AMOUNT | % MATERIAL j AMOUNT
PRICE | QUANTITY | OF VALUES | COMPLETED STORED COMPLETED
AMOUNT AND
STORED

1. $ S $ $ 3

2.

3.

4.

5.

6.

7.

3.

9.

10.

it

i2.

i3,

4.

15,

i6.

17.

i8.

19.

20,

TOTAL 3 $ $ $

Note: Total Schedule of Values Amount should egual the current Contract Price.




EXHIBET “C”
CHANGE ORBER

Change Order No.
To: City of Marathon

From: (Contractor)
Contract;
Projeci:
City’s Confract No,

This Change Order will authorize the following chiange {o the Agrecment;

The Work as set forth in the Agreement is hereby amended io include the items set forth in
Attachment “A” aitached hereto and by this reference made a part hereof.

This Change Order constitutes full, final, and complete compensation to Contractor for all
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may
incur in connection with the above referenced changes in the Work under this Agreement.
Contractor acknowledges and agrees that (a) the Contract amount of § under the
Agreement will [ }/will not [ | be changed by this Change Order. Contractor expressly
waives any claims for any additional compensation, damages or time extensions in
connection with the above-referenced changes. Except as herein or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and payment for, any Work authorized hereunder. Any defined terms not
defined in this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as sel forth herein.

CITY CONTRACTOR
By By
Its: Its:

Date: Date:




Aftachment “A”

CHANGE ORDER SUMMARY

This Change Order is necessary to cover changes in the Work to be performed under this
Agreement. Ixcept as may be modified herein all of the provisions of the Agreement
apply to and govern all Work under this Change Order.

THE FOLLOWING CITANGES ARE MADE TO THE AGREEMENT DOCUMENTS:

(1) Oxriginal Confract Price
(2)  Cugrent Contract Price (Adjusted by Previous Change

(3) Total Proposed Change in Contract Price

(4) New Contract Price (Item 2 + Item 3)

(5)  Original Contract Time
(6)  Proposed Change in Contract T1me

(6) Current Contract Time (Adjusted by Previous Change

(7)  Total Proposed Change in Contract Time

(8) New Contract Time (Item 6 == Item 7)
(9)  Original Contract Substantial Completion Date

(I10) New Contract Substantial Completion Date

CHANGE ORDER HISTORY

Current . ._INet Change X
Item o | Additive | Deductive . Net Change
Description] Confract , Contract S
No. Amount | Change | Change Price Contract Time
L Total b $ $ $
Contract
Price

Total $




The Change Ouder is a resuli of:

The cost breakdown is as follows:

WORK. ITEM DESCRIPTION PRICE

=3

4 &5 &S £ 581 o8 £ £

TOTAL




EXHIBIT “D»”
FERFORMANCE AND PAYMENT BONDS
(The Performance Bond and the Statutory Payment Bond and the covered amounts of each are
separate and distinct from each other)

Payment Bond

Bond Ne,
This Bond must be recorded and a certified copy provided to the City before payment will be
made by the City.
BY THIS BOND (the “Bond™), We as
principal {the “Contractor™), and as surety

(the “Surety™), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, |phone number: (305) 743-0033] (the “City™), in
the amount of Dollars

(% ) for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered into by Contractor and City, for the following:

Agieement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Contractor:

Promptly makes payments to all claimants as defined in Section 255.05(1), Florida Statutes,
supplying Contractor with labor, material, and/or supplies, used directly or indirectly by Contracior
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituted under this Bond afier the time limits set forth in Section 255.05, Florida
Statutes.



IN WITNESS WHEREOF, this mstrument 18 executed this the day of ,20 .

Coniractor
Wame:
Its:

Signed, sealed and delivered in the presence of:

(Witness) (Name and Address)
(Witness) {Name and Address)
Surety

Name:

Its:

ATTORNEY-IN-FACT

Name:

NOTE I: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of
Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida.

IMPORTANT:  Surety companies executing BONDS must appear on the Treasury
Department’s most cuyrent list (Cireular 570 as amended) and be authorized to transact
resiness in the State of Florida.

ATTACH a certified copy of Power-of-Atiorney appointing individual Attorney-in-Fact for
execution of Bond on behalf of Surety.



Performance Bond

Bond Ne. L
This Bend must be recorded and a certified copy provided to the City before payinent will be
made by the City.

BY THIS BOND (the “Bond™), We _ as
principal (the “Contractor’™), and _as surety
(the “Surety”), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Dollars

(5 ) for payment of which Confractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, joinfly and severally, with
reference o a written Agreement entered into by Contractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Coniractor;

1. Performs said Agreement in accordance with its terms and conditions, the Agreement
being made a part of this Bond by reference, at the times and in the manner prescribed
in the Agreement; and

2. Pays City all losses, damages (direct and consequential, including delay and liquidated
damages), expenses, costs, and atiorney's fees, including appellate proceedings, that City
sustains because of a default by Contractor under the Agreement; and

3. Pays City all other amounts due City by Coniractor because of a default by Contractor
under the Agreement; and

4. Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

No action shall be instituted under this Bond afler the time limits set forth in Section 255,05, Florida
Statutes.



IN WITNESS WHERFEOF, this instrisment is executed this ihe day of J20

Contractor
Name:
Iis:

Signed, sealed and delivered in the presence of:

{Witness) (Name and Address)
(Witness) (Name and Address)
Surety

Name:

Its:

ATTORNEY-IN-FACT

Name:

NOTE 1: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of
Attomey.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agentv/Attorney-in-Fact is licensed in Florida.

IMPORTANT: Surety companies execuiing BONDS must appear on the Treasuxy
Department's most curvent list (Circular 57¢ as amended) and be authoyized to transact
business in the State of Floxida.

ATTACH a certified copy of Power-of-Attorney appointing individual Aftorney-in-Fact for
execution of Bond on behalf of Surety.

\B24190A] - ff 1928984 vi
12/6/12



SECTION 93608
TRENCH SAFETY FORM

This form must be completed and signed by the Bidder.

Failure o coraplete this form may result in the bid being declared non-responsive.

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 ef seq, Fla. Stat. which
became effective October 1, 1990, shall be in effect during the period of construction of the
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will perform
any trench excavation in accordance with applicable trench safety standards. The Bidder further
identifies the following separate item of cost of compliance with the applicable trench safety

standards as well as the method of compliance:

Method of Compliance Cost

Total: $

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total
Base Bid. Failure fo complete the above may result in the bid being declared non-responsive.

The Bidder is, and the CITY and ENGINEER are not, responsible to review or assess Bidder's
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy,
reasonableness of cost, sequences of procedures of any safety precaution, program or cost,
including but not limited to, compliance with any and all requirements of Section 553.60 et. segq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CITY and ENGINEER are not,
responsible to determine, if any safety or safety related standards apply to the Project, including
but not limited to, the “Trench Safety Act”.

Witness Signature Bidder’s Signature
Witness Signature Printed Name
Title
Date Date
TSF
Page | of |

\824190\ - # 1909176 vi



AGREEMENT BETWEEN
THE CITY OF MARATHOR

o AND
Ug‘ﬂi\fhﬁh Gl /u(&;»’w)t! Lt

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida municipal

corporation whose address and principal place of business is 9805 Overseas Highway, Marathon,

Florida 33050, (hereinafter the “City”) and Glsenided Cymoar Sowrods 66t a Florida

corporation whose address and priucipal place of business is: 7999 s thrGer Ay S LA AT, P
(hereinafter the “Contractor™), and '

WHEREAS, the City  desires fto  engage the  Condractor o provide
G EENIECH Sl SELaren B, (6 G as specified below (the “Work™).

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein, the Contractor and the City agree as follows.

I. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price | ] or lump sum price [ ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by
this reference.

2. Term/Commencement Date,

(a) This Agreement shall become effective upon the City issuing Contractor a written
Notice to Proceed and the Work shall be completed to the City’s satisfaction no
later than 76 days from the issuance of the Notice to Proceed. The City
Manager may extend the term of this Agreement up to an additional sixty (60) at
his sole discretion based upon the recommendation of the City’s Community
Services Director.

(b)  Coniractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule,
unless extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall mmvoice the City on a mounthly basis. The total amount
invoiced shall not exceed . All invoices shall provide a detailed
statement of the Work performed by Contractor for the period of time covered by
the invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such
other form as may be provided by City from time to time, which is to be used by
Contractor in requesting progress or final payments and which is to include such
supporting documentation as is required by the Agreement Documents.

o
(F-"{_n{



(b)

(c)

(D)

(e)

Hach application for partial payment shall mclude an affidavit or partial velease of
lien by Contracfor and its subconiractors and suppliers that partial payiments
received from City for the Work have been applied by Contractor 1o discharge in
full all of Contractor’s obligations, including payments to subconiractors and
suppliers, stated in prior applications for payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified written
explanation for why the subconiractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act,

If a dispute should ocour regarding an invoice submitted, the City Manager may
withhold paymeni of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(2

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work. Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subconiractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a)

Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Wozk, in possession
of the City.

et
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6.

(b) Arrange for access to and make all provisions for Contractor to enter upon real
property as required for Coniractor to perform the Work as may be requested in
wilting by the Contractor.

Contractor's Responsibilities.

(a) The Contractor shall exercise the same degree of care, skill and diligence n the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contracior's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work,

FTermination.

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days wriiten notice to the Contractor, or immediately with cause.

(b)  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

(c) In the event of termination by the City, the Contracior shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Coniractor shall transfer all books, records, reports, working drafis,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement,

Tnsurance.

The Contractor shall secure and maintain throughout the duration of this Agreement
msurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The msurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law, Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.




9.

10.

I

(a)

(d)

Comprehensive Auntomobile and Vehicle Liability Insurance. Motor vehicle
hability insurance, inciuding applicable no-fault coverage, with limits of liability
of not less than  per occurrence, coimbined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Comumercial General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than _per ocemrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ wrilten notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscrimination,

(@)

During the term of this Agreement, Contractor shall not discriminate agamst any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Asoreement Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits fo the Agreement

Bid Documents (Addendum, Invitatton to Bid/RFQ, Instructions (o
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attornevs’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by
jury.



12. Indemupitication.

(a)

(b)

Contractor shall defend, indemnify, and hold harmless the City, its oflicers,
agents and employees, from and against any and all demands, claims, losses,
suits, labilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Contractor and third parties made pursuant fo this
Agreement. Contractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shall survive termination of this Agreement.

13, Notices/Authorized Representatives.

(a)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed fo the parties {or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Atiorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor:  COLEENIFCs  LTEOURP Dmcuians, ot

FITT_OVERGEAE FG vy & e
CELCATON e, FRESD
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14. Governing Law,

(@)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.




16.

17,

18,

Eadire Agreement/Modification/ Amendment.

(8)

(b)

This writing contains the entire Agreement of the parties and supersedes any prior
oral or wiitlen representations. No representations were made or relied upon by
either party, ofhier than those that are cxpressly set forth herein.

No agent, employee, or other representative of either party is empowered {o
modify or amend the terms of this Agreement, unless executed with the same
formalify as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof via a written Change Oxder, in the form attached hereio as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ownershin znd Access to Records and Andits,

(a)

(b)

(©)

All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records"} that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Coniractor {o allow access
by the City Manager or his designee to any Records pertaming to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassignability.

(2)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying wpon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability.

@

If any term or provision of this Agreement shall to any extent be held nvalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.




19.

20.

21.

22.

23.

24.

Independent Coutractor.

(a) The Contractor and its employees, volunteers and agents shall be and remain
independent confractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(a) The Contractor shall comply with all federal, siate and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Work.

Waiver.

{a)  The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions,

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees,

(a) The Coniractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Cougterparts,

(a) This Agreement may be exccuted i several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.




25.

206.

27.

Anthorization to Sign Avreement.

(a) The execution and delivery of this Agreement by Coniractor is within
Coniractor’s capacity and all requisite action has been iaken to make this
Agreement valid and binding on Contractor in accordance with its terms,

Non-lxclusive Avyeement,

(a) The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Payvment Bonds.

(a) Prior to commencing the Work identified in Exhibit “A” the Coniractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work., Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work., FEffective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

REMAINDER OF THIS PAGY INTENTIONALLY LEFT BLANK]




I WITNESS WHEREOR, the parites have execuied this Agreement on the respective daies
under each signature. The City, signing by and through its City Manager, atiested to by its City
Clerk, duly authorized fo execuie same; and by Confractor by and through its President, who has
been duly authorized to execute same.

ATTEST: CITY OF MARATHON
e Cloute. M g e/
M M LA A By /A% ENSELNT LA S
Diane Clavier, City Clerk /" Roger Hernstadt, City Manager
Date: ey e‘/fi,jf

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OB THE CITY OF MARATIHON, FLORIDA ONLY:

2

CONTRACTOR

By

Date: @72, {v@./}%




EXHIBET “A”
SCOPE OF WORK



EXHEBLIT “B”
APPLICATION FOR PAYMENT

Application For Payment No.

To: City of Marathon
From:
Agreement:
Project:
City’s Agreement No.
For Work accomplished through the date of:

Original Contract Price:
Net change by Change Orders and Written Amendments (+ or -);
Current Contract Price (1 plus 2):
Total completed and stored to date:
Retainage (per Agreement):

% of completed Work:

% of stored material:

Total Retainage:

Total completed and stored to date less retainage (4 minus 5):
Less previous Application for Payments:
DUE THIS APPLICATION (6 MINUS 7):

PIEICE R
oa &9 B9 o5

&

~

e

Accompanying Documentation:

Contractor’s Certification:

The undersigned Contractor certifies that (1) all previous progress payments received from City
on account of Work done under the Agreement referred to above have been applied on account
to discharge Contractor’s legitimate obligations incurred in connection with Work covered by
prior Applicaiions for Payment numbered 1 through inclusive; (2) title of all Work,
materials and equipment incorporated in said Work or otherwise listed in or covered by this
Application for Payment will pass to City at time of payment firee and clear of all liens, security
interests and encumbrances (except such as are covered by a Bond acceptable to City
indemnifying City against any such lien, security imnterest or encumbrance); and (3) all Work
covered by this Application for Payment is in accordance with the Agreement Documents and
not defective.

Date Contracior




State of
County of

Subscribed and swoin to before me this  dav of _

Notary Public
My Commission expires:

Payment of the above AMOUNT DUE THIS APPLICATION is recommended.

Dated

City’s Representative
APPLICATION FOR PAYMENT
INSTRUCTIONS
A GENERAL INFORMATION

The sample form of Schedule of Values is intended as a guide only. Many projects require a
more extensive form with space for numerous items, descriptions of Change Orders,
identification of variable quantity adjustments, summary of materials and equipment stored at the
site and other information. It is expected that a separate form will be developed by City and
Contractor at the time Contractor’s Schedule of Values is finalized. Note also that the format for
retainage must be changed if the Agreement permits (or the law provides), and Confractor elects
o deposit securities in lieu of retainage.

B. COMPLETING THE FORM

The Schedule of Values, submitted and approved, should be reproduced as appropriate in the
space indicated on the Application for Payment form. Note that the cost of materials and
equipment Is often listed separately from the cost of installation. Also, note that cach Unit Price
is deemed to include Contractor’s overhead and profit.

All Change Orders affecting the Contract Price should be identified and included in the Schedule
of Values as required for progress payments.

The form is suitable for use in the Final Applcation for Payment as well as for Progress
Payments; however, the required accompanying documentation is usually more extensive for
final payment. All accompanying documentation should be identified in the space provided on
the form.



. LEGAL REVIEW

All accompanying documentation of a legal nature, such as lien waivers, should be reviewed by
an attorney.



Application No. Date:
ITEM UNIT | ESTIMATED | SCHEDULE | QUANTITY | AMOUNT | % MATERIAL § AMOUNT
PRICE | QUANTITY | OF VALUES | COMPLETED STORED COMPLETED
AMOUNT AND
STORED

I. $ $ $ $ $

2.

3.

4.

5.

6.

7.

8.

9.

i0.

11

12

13.

14.

15,

16.

17.

18.

i9.

20.

TOTAL $ $ g g

Note: Total Schedule of Values Amount should equal the current Contract Price.




EXHIBIT “C¥
CHANGE ORDER

Change Order No.

Tos City of Marathon

From: {Contractor)
Contract:
Project:
City’s Contract No.

This Change Order will authorize the following change to the Agreement:

The Work as set forth in the Agreement 1s hereby amended to include the items set forth in
Attachment “A” attached hereto and by this reference made a part hereof,

This Change Order constitutes {ull, final, and complete compensation to Contracior for all
costs, expenses, overhead, and profit, and any damages of every kind that Contractor may
incur in connection with the above referenced changes in the Work under this Agreement.
Coniractor acknowledges and agrees that (a) the Coniract amount of § under the
Agreement will [ }/will not [ ] be changed by this Change Order. Coniractor expressly
waives any claims for any additional compensation, damages or time extensions in
connection with the above-referenced changes. Except as herein or heretofore expressly
modified, all terms of the Agreement shall remain in full force and effect and shall cover the
performance of and payment for, any Work authorized hereunder. Any defined terms not
defined in this Change Order shall have the meanings set forth in the Agreement.

By signing below the parties indicate acceptance of this Change Order as set forth herein.

CITY CONTRACTOR
By: By:
Iis: kts:

Date: Date:




Attachment “A”

CHANGE ORDER SUMMARY

This Change Order is necessary to cover changes in the Work to be performed under thig
Agreement. Except as may be modified herein all of the provisions of the Agreement
apply to and govern all Work under this Change Order.

THE FOLLOWING CHANGES ARE MADE TO THI AGREEMENT DOCUMENTS:

(1) Original Coniract Price
(2) Current Contract Price (Adjusied by Previous Change

(3) Total Proposed Change in Confract Price

(4) New Contract Price (Item 2 - Item 3)

5y  Original Contract Time
g Proposed Change 1n Condract I'ime

6)
(6)  Current Contract Time (Adjusted by Previous Change

(7)  Total Proposed Change in Contract Time

(8)  New Contract Time (Item 6 + Item 7)
(9y  Ouriginal Contract Substantial Completion Date

(I0y New Coniract Substantial Completion Pate

CHANGE ORDER HISTORY

, Current " - Net Change .
Hem o | Additive {Deductive , Net Change
Descript: Contract Contract :
No. |ZoseHpion A(r)::c;lf I(llt Change | Change %?iéic Contract Time
I Total b $ 5 $
Contract
Price

Total $




The Change Order is a result of:

The cost breakdown is as follows:

WORK ITEM DESCRIPTION PRICE

3

$

$

3

$

5

5

3
TOTAL 3




EXHIBIT “B”
PERFORMANCE AND PAYMERNT BONDS
(The Performance Bond and the Statutory Payment Bond and the covered amounis of each are
separate and distinct from cach other)

Payment Bond
Bond No._

This Bond must be recorded and a certified copy provided fo the City before payment wili be
made by the City.

BY THIS BOND (the “Bond™), We as
principal (the “Contractor”), and as surety
(the “Surety”), are bound to ihe City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Dollars

$__ ) for payment of which Contractor and Surety bind themselves, their heirs, personal
representatives, executors, administrators, successors and assigns, jointly and severally, with
reference to a written Agreement entered into by Contractor and City, for the following:

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Confractor:

Promptly makes payments to all claimants as defined m Section 255.05(1), Florida Statutes,
supplying Confractor with labor, material, and/or supplics, used directly or indirectly by Contractor
in the prosecution of the Work provided for in the Agreement;

THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.

Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the
Agreement made by the City.

Claimants must comply with notice requirements set forth in Section 255.05(2), Florida Statutes. No
action shall be instituted under this Bond after the time limits set forth in Section 255.05, Florida
Statutes.



IN WITNISS WHEREOF, this instrument i execuied this the  day of , 20

Contractor
Name:
its:

Signed, sealed and delivered in the presence of:

(Witness) (Name and Address)

(Wiiness) (Name and Address)

Surety
Name:
Its:

ATTORNEY-IN-FACT

Name:

NOTE 1. Surety shall provide evidence of signatwre anthority, 1.¢., a certified copy of Power of
Altorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Attorney-in-Fact is licensed in Florida.
IMPORTANT: Surety companies executing BONDS must appear on the Treasury
Department's most corrent list (Circular 570 as amended) and be authorized to tramsact

business in the State of Florida.

ATTACH a certified copy of Power-of-Attorney appointing individual Attomey-in-Fact for
execution of Bond on behalf of Surety.



Performance Bond

BowdNo.
This Bond must be recorded and a certified copy provided to the City before payment wiil be
made by the City.

BY THIS BOND (the “Bond™), We as
principal (the “Confractor™), and as surety
(the “Surety”), are bound to the City of Marathon, a Florida municipal corporation whose address is
9805 Overseas Highway, Marathon, Florida 33050, [phone number: (305) 743-0033] (the “City™), in
the amount of Doollars

% ) for payient of which Contractor and Surety bind themselves, their heirs, personal
representafives, executors, administrators, successors and assigns, jointly and severally, with
reference to a wriften Agreement entered into by Contractor and City, for the following;

Agreement Title:
Agreement No.:
Agreement Date:

THE CONDITION OF THIS BOND is that if the Coniractor:

1. Performs said Agreement in accordance with its terms and conditions, the Agreement
being made a part of this Bond by reference, at the times and in the manner prescribed
in the Agreement; and

2. Pays City all losses, damages (direct and consequential, including delay and liquidated
damages), expenses, costs, and atiorney's fees, including appellate proceedings, that City
sustains because of a default by Confractor under the Agreement; and

3. Pays City all other amounts due City by Coniractor because of a default by Contractor
under the Agreement; and

4. Performs all Work under the Agreement within the time specified in the Agreement;
THEN THIS BOND IS VOID, OTHERWISE, IT REMAINS IN FULL FORCE.
Any changes in or under the Agreement Documents and compliance or noncompliance with any
formalities connected with the Agreement or with the changes, do not affect Surety's obligation under
this Bond. Surety hereby waives notice of any alteration, change or extension of time to the

Agreement made by the City.

No action shall be mstituted under s Bond after the time limits set forth in Section 255.05, Florida
Statuies.



IN WITNESS WHEREOF, this instrument is executed this the _ day of 20 .

Contractor
Name:
Its:

Signed, sealed and delivered in the presence of:

(Witness) (Name and Address)
(Witness) (Name and Address)
Surety

Name:

Its:

ATTORNEY-EN-FACT

Name:

NOTE 1: Surety shall provide evidence of signature authority, i.e., a certified copy of Power of
Attorney.

NOTE 2: If both the Principal and Surety are Corporations, the respective Corporate Seals shall be
affixed and attached.

NOTE 3: Surety shall include evidence that Agent/Atiorney-in-Fact is licensed in Florida.

IMPORTANT: Surety companies executing BONDS must appear on the Treasury
Department's most carrent list (Circular 570 as amended) and be authorized to transact

business in the State of Flovida.,

ATTACH a certified copy of Power-of-Attorney appointing individual Attorney-in-Fact for
execution of Bond on behalf of Surety.

\B241900) - # 1928984 vi
12/6/12



SECTION 030053
TRENCH SAFETY FORM

This form must be completed and signed by the Bidder.

Failure to complete this fort may result in the bid being declared non-responsive.

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et seg, Fla. Stat. which
became effective October 1, 1990, shall be in effect during the period of consiruction of the
Project. The Bidder by signing and submitting the Bid is, in writing, assuring that it will pexform
any trench excavation in accordance with applicable trench safety standards. The Bidder further
identifies the following separate item of cost of compliance with the applicable trench safety

standards as well as the method of compliance:

Meihod of Compliance Cost

B S
Total: § 7oL

Bidder acknowledges that this cost is included in the applicable items of the Bid and in the Total
Base Bid. Failure to complete the above may result in the bid being declared non-responsive.

The Bidder is, and the CITY and ENGINEER are not, responsible fo review or assess Bidder’s
safety precautions, programs of costs, of the means, methods, techniques or technique adequacy,
reasonableness of cost, sequences of procedures of any safety precaution, program or cost,
including but not limited to, compliance with any and all requirements of Section 553.60 et. seq.,
Fla. Stat. cited as the “Trench Safety Act”. Bidder is, and the CITY and ENGINEER are not,
responsible to determine, if any safety or safety related standards apply to the Project, including
but not limited to, the “Trench Safety Act”.

AL i {w:r‘t\ ey
e
Witness Signature Bidder’s Signature . g
p
\./ e by
Wiiness Signature Printed Name
.
Title

IE 1373

Date Daie

TSF
Page 1 of 1
V8241900 - # 1909170 v]




ACGREEMENT BETWEEN
THE CEFFY OF MARATHON
_ ANE -
iié‘lf‘a éﬁ’)ﬂf?’:@AC‘f'}N 5 SERYLES 0

THIS ACREEMENT is made between the City of Marathon, Florida, a Flonida municipal
corporation whose address and principal place of business 15 9805 Overseas Highway, Mm.'athon,
Florida 33050, (heveinafler the “City™) and ¥ays é&ﬂ‘i‘(@&&'{‘m{f{ Segvices o Florda i
corporation whose address and principal place of business is: b4des guRS GRS QC\\{MS,}? H5
(hereinafter the “Contractor™), and el Beagdany, FLE. & zas®)

WHEREAS, ihe City  desires  to engage the  Coufractor 1o provide
N 0&&5 TRALTinde SR cos as specified befow (the “Work™).

NOW, THEREFORE, in consideration of the mutnal covenants and conditions contained herein, the
Contractor and the City agree as follows.

1. Scope of Scrvices/Deliverables.

{a) The Coniractor shall provide the Work at the unit price { ] or lump sum price [ ]
speeified in Fxhibit “A,” attached to this Agreement, and made a part liereof by this reference.

2. Term/Conamencement Date,
(a) This continuing contract shall be for a term of three (3) years with one (1) — two (2) year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term,

{by Contractor agrees that time is of the essence and Countractor shall complete each
deltverable for the Work within the timeframes set forth m the Work Schedule, unless
extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis.  All invoices shall provide a
detailed statement of the Work performed by Contractor for the petiod of time covered by the
invoice. Coniractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from thme to time, which is to be used by Contractor in requesting
progress or {inal payments and which is to include such supporting documentation as is
required by the Agreement Documents.

Y




(©)

(d

(e)

Eacl: application for partial payment shall include an affidavit or partial refease of
iten by Contraclor and iis subcontractors and suppliers that partial paymenis
received from City for the Work have been applied by Contractor to discharge in
full all of Coniractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for paymen,

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(a)

(b)

The Contractor shall be responsible for all payments to any subconiractors and
shall maintain responsibility for all work related to the Work., Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Respousibilities.

(a)

Furnish to Contractor, at the Contractor’s written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



6.

{b) Arrange for access to and make all provisions for Contractor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor.

Contractor's Responsibilities,

(a) The Contractor shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any thme during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables arc incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Confractor shall at Coniractors
sole expense, immediately correct the work.

Termination.

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b) Upon receipt of the City's written notice of termination, Confractor shall stop the
Worl unless directed otherwise by the City Manager.

() In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

{d) The Contractor shall iramsfer all books, records, reports, working drafis,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida, If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a munimum of:

(a) Worker’'s Compensation and Employer’s Liability Insurance. If applicabile,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City lable for employee injury or claims.

O



10.

11.

(a)

(d)

Comprehensive Automobile and Vehicle [iability Insurance. Motor vehicle
liability msurance, including applicable no-fault coverage, with limits of liability
of not less than _ per occurrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability, If applicable, commercial general liability coverage with limits of
[iability of not less than _ per occwrrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall inclade the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiseriminatice.

{a) During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicanis for employment because of their race, color,
religion, sex, or national origin, and o abide by all Federal and State laws
regarding nondiscrimination.

Agreement Documenis.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions fo
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attorneys’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, itrevocably, voluntarily, and intentionally waives its right to trial by

jury.



12. Indemnification.

(a)

(b)

Contractor shall defend, indemnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Confractor and third parties made pursuant to this
Agreement. Coniractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shall survive termination of this Agreement.

13. Nottces/Authorized Representatives.

(2)

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if fransmitted by hand-delivery, by registered or
certified mail with postage prepaid retuin receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor: CHm s éﬂ&"f il ,@@ag, o et

JEEYS (onteripcrivs Soweviess
b46S ofs Mn«y S
Merazien , FLA.

23050

14, Governing Law.

(2)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Flonda, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



16.

17.

18.

Entire Asreement/Modification/Amendment,

(a)

(b)

This writing contains the entire Agreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein.

No agent, employee, or other representative of either party is empowered to
meodify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof via a written Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time fo time,.

Ownership and Access to Records and Audits,

(a)

(b)

Al records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records") that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contracior
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject o the provisions of Chapter 119, Florida
Statutes.

Nonassignability.

(@

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability.

(a)

If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



19.

20.

21.

22.

23,

24.

Independent Contraetor,

(a) The Contractor and its employees, volunteers and agents shall be and remain
independent contractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be consirued to creale a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(8) The Contracior shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Work.

Waiver.

(a) The failure of either party to this Agreement to object 1o or to take affivmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a watver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Suyrvival of Provisions.

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees.

(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts.

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
mstrument.



25.

26.

27.

Authorization to Sien Avreement,

(@)

The execution and delivery of this Agreement by Confractor is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with its terms.

MNon-Exclusive Apreement,

()

The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
fimns to perform the same or similar services for the benefit of the City as
determined in its scle and absolute discretion.

Performance aud Paviment Bonds,

(a)

Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work. Fach Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



N WITNESS WHEREOQY, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, atiested to by 1ts City
Clerk, duly authorized to execute same; and by Coniractor by and through its President, who has
been duly authorized to execute same.

ATTEST: CITY OF MARATHON
?zg.fji
Dlane Clawez, Ciiy CIexk s Rogex Hcmstadt City Managcr

Date; 11“{5

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

CONTRACTOR

By:

Lptr2e s é’kﬁ%f;w , President

Date: ,}7' /“/ﬁ




AGREEMENT BETWEEN
THE CITY OF MARATHON
L AEE o .
Manariia) Cepeture SiCalr LGz, 210

THIS AGRERMENT is made between the City of Marathon, Forida, a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, E\{ij?rathon,
Florida 33050, (hereinafter the “City”) and Map it SLbcinle Sias (A5 Forida )
corporation whose addiess and principal place of business 18 JoflPo fFvAtrna faases
(hereinafter the “Contractor”), and Az rifadi, FE.

WHEREAS, the City deswes to  engape the  Conivactor  fo  provide
FLETrRIs it o Sl cubafs as specified below (the “Work™).

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained herein, the
Contractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a) The Contractor shall provide the Work at the unit price [ 1 or lump sum price [ ]
specified in Exhibit “A,” attached to this Agreeroent, and raade a part hereof by this reference.

2. Term/Commencement Date,
(a) This confinuing conttract shall be for a term of three (3) years with one (1) — two (2) year
renewal at the discretion of the City. Actual completion of projects may extend beyond such
term.

(b) Contractor agrees that time is of the essence and Contractor shall complete cach
deliverable for the Work within the timeframes set forth in the Work Schedule, unless
extended by the City Manager.

3. Compensation and Payment.

(a) The Contractor shall invoice the City on a monthly basis. All invoices shall provide a
detailed statement of the Work performed by Contractor for the period of time covered by the
invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such other form as
may be provided by City from time to thme, which is to be used by Confractor in requesting
progress or {inal payments and which is to include such supporting documentation as is
required by the Agreement Documents.



(b)

{c)

(d)

(e)

Each application for partial payment shall include an affidavit or partial release of
tien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Woik have been applied by Contracior fo discharge in
full all of Contractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications {or payment.

The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment, If any subcontractor or supplier fails to furnish a release or
receipt mm full, Contractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontraciors,

(2)

(b)

The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work. Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities,

(2)

Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



(Y  Arrange for access to and make all provisions for Centractor to enter upon real
property as required for Contractor to perform the Work ag may be requested in
writing by the Contractor.

Contractor's Respensibilities.

(a) The Contractor shall exercise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. 1f at any time during the ferm of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
wiitten notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work.

Termination.

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b)  Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

() In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Work to the City, in a hard copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement.

Insurance.

The Contractor shall secure and maintain throughout the duration of this Agreement
insurance of such type and in such amounts as required by the City Manager. The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. 1If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



10.

11.

(a)

(d)

Comprehensive Automobile and Vehicle Liability Insurance. Motor vehicle
liability insurance, including applicable no-fault coverage, with limits of liability
of not less than ' per occurrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than __ per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of exccution of
this Agreement and ceriified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage is cancelled or restricted.

Nondiscrimination,

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Agreement Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a pari of the Agreement as though physically attached as a part thercof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation {o Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attornevs’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, each party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by
jury.



12,

13.

For the City:

Indemnification.

(a)

®)

Contractor shall defend, indemmnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising ouf of, related to,
or any way connected with Contractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Contractor and third parties made pursuant to this
Agreement. Confractor shall reimburse the City for all iis expenses including
reasonable aftorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related to,
or in any way connected with Contractor's performance or non-performance of
this Agreement.

The provisions of this section shall survive termination of this Agreement.

Notices/Authorized Representatives.

(a)

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties {or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overseas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor: g@uﬁ)ﬁéf}g i‘ fu%,f@-"rm% .

14,
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Governing Law.

(a)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



is.

16.

17.

18.

Entire Asreement/Modification/Amendinent.

(2)

(b)

This writing containg the entire Agreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein,

No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions m the Work or to modify the terms and
conditions thereof via a written Change Order, in the form afttached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ownership and Access to Records and Aundits.

(a)

(b)

(c)

All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records"™) that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving transactions related to this Agreement.

The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassignability,

(a)

This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability,

(2)

If any texm or provision of this Agreement shall fo any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining terin and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law.



19.

20.

21

22,

23.

24,

Independent Contractor.

(a) The Contractor and its employees, volunteers and agents shall be and remain
independent contractor and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Work.

Waiver.

(a) The failore of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms
of this Agreement shall not be construed as a waiver of the violation or breach, or

of any future violation, breach or wrongful conduct.

Survival of Provisions.

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees,

() The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement.

Counterparts,

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.



23,

26.

27,

Authorization to Sien Agreement.

(a) The execution and delivery of this Agreement by Contractor is within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with its terms.

Non-Exclusive Agreement,

(a) The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firms to perform the same or similar services for the benefit of the City as
determined in its sole and absolute discretion.

Performance and Paviment Bonds.

(a) Prior to commencing the Work identified in Exhibit “A” the Centractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “D” securing its obligations to be performed for the Work. Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHEREOY, the parties have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Managey, attested to by its City
Clerk, duly authorized to execute same; and by Contractor by and through its President, who has
been duly authorized to execute same,

ATTEST: CITY OF MARATHON
’’’’ ™ h 4 [fg l ()(l:\ o i e :4;]
. AN E A i i ’ i
é;&) \!{}i/ ‘lnf"»'i/ L {\v/’{\,\//{é\/{—/ LA By ,; & g E\‘%f
Diane Clavier, City Clerk f{/ Rogdr Hernstadt, City Manager

P f;}
Date: \*N) f D |2

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANCE OF THE CITY OF MARATHON, FLORIDA ONLY:

1ot

., ! é
By T Memaoes
Lo ip gl e s s , President

Date: af/fw‘“f £E




AGREEMENT BETWEEN
THE CITY OF MARATHON
AND

Seamar Divers, LLC.

THIS AGREEMENT is made beiween the City of Marathon, Florida, a Florida municipal
corporation whose address and principal place of business is 9805 Overseas Highway, Marathon,

Florida 33050, (hereinafier the “City”} and _seamar Divers, LLC. a Florida
corporation whose address and principal place of business is: 11379 Nw 122 streeg Miami FL 33178

(hereinafter the “Contractor”), and

WHEREAS, the City desires to engage the Contractor fo  provide
as specified below (the “Work™).

General Contracting Services

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein, the Contractor and the City agree as follows.

1. Scope of Services/Deliverables.

(a)  The Contractor shall provide the Work at the unit price [ ] or lump sum price { ]
specified in Exhibit “A,” attached to this Agreement, and made a part hereof by
this reference.

2. Term/Commencement Date,

(a) This Agreement shall become effective upon the City issuing Contractor a written
Notice to Proceed and the Work shall be completed to the City’s satisfaction no
later than days from the issuance of the Notice to Proceed. The City
Manager may extend the ferm of this Agreement up to an additional sixty (60) at
his sole discretion based upon the recommendation of the City’s Community
Services Director.

() Contractor agrees that time is of the essence and Contractor shall complete each
deliverable for the Work within the timeframes set forth in the Work Schedule,
unless extended by the City Manager.

3. Compensation and Payment,

(a) The Contractor shall invoice the City on a monthly basis. The total amount
invoiced shall not exceed . All invoices shall provide a detailed
statement of the Work performed by Contractor for the period of time covered by
the invoice. Contractor shall use the form attached hereto as Exhibit “B”, or such
other form as may be provided by City from time to time, which is to be used by
Contractor in requesting progress or final payments and which is to include such
supporting documentation as is required by the Agreement Documents.



(b) Each application for partial payment shall include an affidavit or partial release of
lien by Contractor and its subcontractors and suppliers that partial payments
received from City for the Work have been applied by Contractor to discharge in
full all of Contractor’s obligations, including payments to subcontractors and
suppliers, stated in prior applications for payment.

(c) The final application for payment shall be accompanied by all documentation
called for in the Agreement Documents, together with complete and legally
effective releases or waivers (satisfactory to City) of all liens arising out of or
filed in connection with the Work. In lieu thereof and as approved by the City,
Contractor may furnish receipts or releases in full; an affidavit of Contractor that
the releases and receipts include all labor, services, material and equipment for
which a lien could be filed, and that all payrolls, material and equipment bills, and
other indebtedness connected with the Work for which City might in any way be
responsible, have been paid or otherwise satisfied; and consent of the surety, if
any, to final payment. If any subcontractor or supplier fails to furnish a release or
receipt in full, Contractor shall provide the City with a certified written
explanation for why the subcontractor or supplier has not been paid.

(d) The City shall pay Contractor in accordance with the Florida Prompt Payment
Act.

(e) If a dispute should occur regarding an invoice submitted, the City Manager may
withhold payment of the disputed amount and may pay to the Contractor the
undisputed portion of the invoice. Upon written request of the Finance Director,
the Contractor shall provide written documentation to justify the invoice. Any
compensation disputes shall be decided by the City Manager whose decision shall
be final.

Subcontractors.

(a) The Contractor shall be responsible for all payments to any subcontractors and
shall maintain responsibility for all work related to the Work. Prior to any
payments to Contractor under this Agreement, Contractor shall provide City with
partial and final releases (as may be the case for partial or final payment for the
Work) of claims by all subcontractors and suppliers.

(b)  Any subcontractors used on the Work must have the prior written approval of the
City Manager.

City's Responsibilities.

(a) Furnish to Contractor, at the Contractor's written request, all available maps,
plans, existing studies, reports and other data pertinent to the Work, in possession
of the City.



(b) Arrange for access to and make all provisions for Contractor to enter upon real
property as required for Contractor to perform the Work as may be requested in
writing by the Contractor.

Coniracior's Responsibilities.

(a) The Contractor shall excrcise the same degree of care, skill and diligence in the
performance of the Work as is ordinarily provided by a professional under similar
circumstances. If at any time during the term of this Agreement or within one
year from the completion of the Work, it is determined that the Contractor's
deliverables are incorrect, defective or fail to conform to the Scope of Work, upon
written notification from the City Manager, the Contractor shall at Contractors
sole expense, immediately correct the work.

Terminatioxn.

(a) The City Manager without cause may terminate this Agreement upon thirty (30)
days written notice to the Contractor, or immediately with cause.

(b) Upon receipt of the City's written notice of termination, Contractor shall stop the
Work unless directed otherwise by the City Manager.

{c) In the event of termination by the City, the Contractor shall be paid for all work
accepted by the City Manager up to the date of termination.

(d) The Contractor shall transfer all books, records, reports, working drafts,
documents, maps, and data pertaining to the Work to the City, in a haird copy
and/or electronic format (as specified by the City) within 14 days from the date of
the written notice of termination or the date of expiration of this Agreement,

Ensurance.

The Contractor shall secure and maintain throughout the duration of this Agrecment
insurance of such type and in such amounts as required by the City Manager, The
underwriter of such insurance shall be qualified to do business in the State of Florida and
have agents upon whom service of process may be made in the State of Florida. If
requested by the City Manager, the insurance coverage shall be primary insurance with
respect to the City, its officials, employees, agents and volunteers. The insurance
coverage shall include a minimum of:

(a) Worker’s Compensation and Employer’s Liability Insurance. If applicable,
coverage to apply for all employees at minimum statutory limits as required by
Florida Law. Contractors with Worker’s Compensation exemption shall not hold
City liable for employee injury or claims.



10.

I1.

(a)

(@)

Comprchensive Automobile and Vehicle Liability Insurance. Motor vehicle
liability insurance, including applicable no-fault coverage, with limits of liability
of not less than per occurrence, combined single limit for Bodily
Injury Liability and Property Damage Liability. Coverage shall include all owned
vehicles, all non-owned vehicles, and all hired vehicles. Commercial General
Liability. If applicable, commercial general liability coverage with limits of
liability of not less than per occurrence combined single limit for
Bodily Injury Liability and Property Damage Liability.

Certificates of Insurance shall be provided to the City at the time of execution of
this Agreement and certified copies provided if requested. Certificates of
Insurance shall include the City as additional insured or certificate holder. Each
policy certificate shall be endorsed with a provision that not less than thirty (30)
calendar days’ written notice shall be provided to the City before any policy or
coverage 1s cancelled or restricted.

Nondiscrimination.

(a)

During the term of this Agreement, Contractor shall not discriminate against any
of its employees or applicants for employment because of their race, color,
religion, sex, or national origin, and to abide by all Federal and State laws
regarding nondiscrimination.

Apreement Documents.

The Agreement Documents listed below, which are listed in their order of precedence for
the purpose of resolving conflicts, errors and discrepancies, by this reference shall
become a part of the Agreement as though physically attached as a part thereof:

Change Orders

Agreement

Exhibits to the Agreement

Bid Documents (Addendum, Invitation to Bid/RFQ, Instructions to
Bidders/Proposers, Proposal Form provided by Contractor, Notice of Award and
Notice to Proceed);

Attornevs’ Fees and Waiver of Jury Trial.

(a)

(b)

If either the City or Contractor is required to enforce the terms of the Agreement
by court proceedings or otherwise, whether or not formal legal action is required,
the parties shall bear their own attorney fees, costs and expenses, at the trial and
appellate level.

In the event of any litigation arising out of this Agreement, cach party hereby
knowingly, irrevocably, voluntarily, and intentionally waives its right to trial by
jury.



12, Indemnification.

(a)

(b)

Contractor shall defend, indemnify, and hold harmless the City, its officers,
agents and employees, from and against any and all demands, claims, losses,
suits, liabilities, causes of action, judgment or damages, arising out of, related to,
or any way commnected with Confractor's performance or non-performance of any
provision of this Agreement including, but not limited to, liabilities arising from
contracts between the Contractor and third parties made pursuant to this
Agreement. Contractor shall reimburse the City for all its expenses including
reasonable attorneys’ fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of, related o,
or in any way connected with Contractor’s performance or non-performance of

this Agreement.

The provisions of this section shall survive termination of this Agreement.

13. Notices/Authorized Representatives,

()

For the City:

Any notices required by this Agreement shall be in writing and shall be deemed to
have been properly given if transmitted by hand-delivery, by registered or
certified mail with postage prepaid return receipt requested, or by a private postal
service, addressed to the parties (or their successors) at the following addresses:

Roger Hernstadt, City Manager
City of Marathon, Florida

9805 Overscas Highway
Marathon, Florida 33050

With a Copy to: John Herin

City Attorney

GrayRobinson, P.A.

401 E. Las Olas Blvd., Suite 1850
Ft. Lauderdale, Florida 33301

For The Contractor: Eloy J Anava

Seamar Divers, LLC,

11379 NW 122 St
Miami FL 33178
B B0 L8 b ot 300

14. Governing Law.

(@)

This Agreement shall be construed in accordance with and governed by the laws
of the State of Florida. Exclusive venue for any litigation arising out of this
Agreement shall be in Monroe County, Florida, Middle Keys Division of the
Circuit Court or the Federal Southern District of Florida.



15.

16.

17.

18.

Fntire Agreement/Modification/Amendient,

(a) This writing contains the entire Agreement of the parties and supersedes any prior
oral or written representations. No representations were made or relied upon by
either party, other than those that are expressly set forth herein.

(b) No agent, employee, or other representative of either party is empowered to
modify or amend the terms of this Agreement, unless executed with the same
formality as this document. This Agreement may be amended to provide for
additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof via a written Change Order, in the form attached hereto as
Exhibit “C”, or such other form as may be provided by City from time to time,.

Ownership and Access to Records and Audiis,

{(a) All records, books, documents, maps, data, deliverables, papers, and financial
information (the "Records") that result from the Contractor providing services to
the City under this Agreement shall be the property of the City.

(b)  The City Manager or his designee shall, during the term of this Agreement and for
a period of three (3) years from the date of termination of this Agreement, have
access to and the right to examine and audit any Records of the Contractor
involving transactions related to this Agreement.

(©) The City may cancel this Agreement for refusal by the Contractor to allow access
by the City Manager or his designee to any Records pertaining to work performed
under this Agreement that are subject to the provisions of Chapter 119, Florida
Statutes.

Nonassignability,

(a) This Agreement shall not be assignable by Contractor unless such assignment is
first approved by the City Manager. The City is relying upon the apparent
qualifications and personal expertise of the Contractor, and such firm's familiarity
with the City's area, circumstances, and desires.

Severability.

(a) If any term or provision of this Agreement shall to any extent be held invalid or
unenforceable, the remainder of this Agreement shall not be affected thereby, and
each remaining term and provision of this Agreement shall be valid and be
enforceable to the fullest extent permitted by law,



19.

20.

21

22.

23.

24.

Independent Contractor.

(a) The Contractor and its employees, volunteers and agents shall be and remam
independent coniracior and not agents or employees of the City with respect to all
of the acts and services performed by and under the terms of this Agreement.
This Agreement shall not in any way be construed to create a partnership,
association or any other kind of joint undertaking, enterprise or venture between
the parties.

Compliance with Laws.

{(a) The Contractor shall comply with all federal, state and local applicable laws,
ordinances, rules, regulations, and lawful orders of public authorities relating to
the Worlk.

Waiver.
(a) The failure of either party to this Agreement to object to or to take affirmative
action with respect to any conduct of the other which is in violation of the terms

of this Agreement shall not be construed as a waiver of the violation or breach, or
of any future violation, breach or wrongful conduct.

Survival of Provisions.

(a) Any terms or conditions of either this Agreement that require acts beyond the date
of the term of the Agreement, shall survive termination of the Agreement, shall
remain in full force and effect unless and until the terms or conditions are
completed and shall be fully enforceable by either party.

Prohibition of Contingency Fees.

{(a) The Contractor warrants that it has not employed or retained any company or
person, other than a bona fide employee working solely for the Contractor, to
solicit or secure this Agreement, and that it has not paid or agreed to pay any
person(s), company, corporation, individual or firm, other than a bona fide
employee working solely for the Contractor, any fee, commission, percentage,
gift, or any other consideration, contingent upon or resulting from the award or
making of this Agreement,

Counterparts.

(a) This Agreement may be executed in several counterparts, each of which shall be
deemed an original and such counterpart shall constitute one and the same
instrument.
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26.

27.

Authorization to Sign Asreement,

(a) The execution and delivery of this Agreement by Contractor 15 within
Contractor’s capacity and all requisite action has been taken to make this
Agreement valid and binding on Contractor in accordance with ifs terms.

Non-Exclusive Agreement.

(a) The services to be provided by the Contractor pursuant to this Agreement shall be
non-exclusive and nothing herein shall preclude the City from engaging other
firis to perform the same or similar services for the benefit of the City as
determined in iis sole and absolute discretion.

Performance and Pavment Bonds.

(a)  Prior to commencing the Work identified in Exhibit “A” the Contractor shall
deliver to the City Performance and Payment Bonds in the form attached hereto as
Exhibit “DD” securing its obligations to be performed for the Work, Each Bond
shall be in an amount equal to the contract price for the Work. The Performance
and Payment Bonds will cease to be effective on the date of the City’s acceptance
of the Work. Effective immediately thereafter, a Maintenance Bond will be
provided for the one year period commencing on the date of the City’s acceptance
of the Work in the amount of twenty five percent (25%) of the Work price.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



IN WITNESS WHERKEOY, the partics have executed this Agreement on the respective dates
under each signature. The City, signing by and through its City Manager, attested to by its City
Clerk, duly authorized io execute same; and by Contractor by and through its President, who has
been duly authorized to execute same.

ATTEST: CITY OF MARATHON

d—") 1 wM,/éM MQQ/ gif- By: ,/gg;’ m //@i&%&’%ﬁgﬁg’ ffa\,f}i;{j/ é&x“f‘

Diane Clavier, City Clerk Roger Hernstads, City Manager
VA .
Date: /) .13

City Atiomey

CONTRACTOR

/7
By: L/O /

Elloy J_Anaya , President

Date: 02/13/2013
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