
CITY OF MARATHON, FLORIDA 
RESOLUTION 2013-57 

Sponsored by: Hernstadt 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIDA, WAIVING THE CITY'S PURCHASING 
POLICIES AND PROCEDURES AND APPROVING A "PIGGY-BACK" 
AGREEMENT BETWEEN THE CITY OF MARATHON, FLORIDA AND 
ENERGY SYSTEMS GROUP, LLC TO CONDUCT A PHOTOMETRIC 
ANALYSIS OF THE STREET LIGHTS ALONG THE U.S. 1 CORRIDOR 
AND TO RETROFIT STREET LIGHT POLES AS PART OF A PILOT 
PROGRAM WITH DECORATIVE LIGHTS IN AN AMOUNT NOT TO 
EXCEED $200,000.00; AUTHORIZING THE CITY MANAGER TO 
EXECUTE THE AGREEMENT AND EXPEND BUDGETED FUNDS ON 
BEHALF OF THE CITY; AND PROVIDING FOR AN EFFECTIVE DATE 

WHEREAS, the City of West Palm Beach issued Requests for Proposals No. 09110-118 
(with addendums) to solicit proposal for energy performance contracting services; and 

WHEREAS, pursuant to this competitive procurement process the City of West Palm Beach 
selected Energy Systems Group, LLC, (the "Contractor") to perform certain energy cost saving 
measures; and 

WHEREAS, pursuant to Resolution 2007-17 1, the City of Marathon , Florida (the "City") is 
authorized to enter into contracts for materials, supplies, equipment, public improvements or services 
without competitive bidding by utilizing existing contract terms and prices entered into by other 
local, state or federal goverrunental authorities, provided that the goverrunental authority has 
followed a competitive bidding procedure leading to the award of the contract in question which is 
substantially similar to the competitive procedure outlined in the City's purchasing policies and 
procedures; and 

WHEREAS, the City desires to engage the Contractor to perform simi lar energy cost saving 
measures as provided to the City of West Palm Beach to include, but not limited to, a photometric 
study of the U.S. I corridor lighting and to replace several light poles with decorative light poles. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF MARATHON, FLORIDA, THAT: 

Section 1. The above recitals are true and correct and incorporated herein. 

Section 2. Based upon the recommendation of the City Manager the City Council waives 
the City's purchasing policies and procedures; and the agreement between the City and the 
Contractor for a photometric study of the U.S. I corridor lighting and to replace several light poles 
with decorative light poles in an amount not to exceed $200,000, a copy of which is attached hereto 



as Exhibit "A," together with such non-material changes as may be acceptable to the City Manager 
and approved as to form and legality by the City Attorney, is hereby approved. The City Manager is 
authorized to execute the agreement and expend budgeted funds on behalf of the City. 

Section 3. This resolution shall take effect immediately upon its adoption 

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
MARATHON, FLORIDA, THIS 23"d DAY OF JULY, 2013. 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 

ATTEST: 

THE CITY OF MARATHON FLoRIDA 

Snead, Bull, Keating, Ramsay, Cinque 
None 
None 
None 

Diane Clavier, City Clerk 

(City Seal) 

APPROVED AS TO FO:RM AND LEGALITY FOR THE USE 
AND CITY MARATHON, FLORIDA ONLY: 

City A 



ENERGY SERVICES PROGRAM AGREEMENT BETWEEN 
THE CITY OF MARATHON 

AND 
ENERGY SYSTEMS GROUP, LLC 

THIS AGREEMENT is made between the City of Marathon, Florida, a Florida 
municipa l corporation whose address and principal place of business is 9805 Overseas 
Highway, Marathon, Florida 33050, (hereinafter the "City") and Energy Systems Group, 
LLC. , an Indiana limited li ability company authorized to do business in Florida whose 
address and principal place of business is: 4655 Rosebud Lane, Newburgh, Indiana 
47630, (hereinafter the "Contractor"), and 

WHEREAS, the City of West Palm Beach issued Requests for Proposals No. 0911 0-118 
(with addendums) to solicit proposa l for energy performance contracting services; and 

WHEREAS, pursuant to this competitive procurement process the City of West Palm 
Beach se lected the Contractor to perform certain energy cost sav ing measures (the " WPB 
Agreement"); and 

WHEREAS, pursuant to Reso lution 2007- 17 1, the City is authorized to enter into 
contracts for materia ls, suppli es, equipment, public improvements or services without 
competitive bidd ing by uti liz ing existing contract terms and prices entered into by other 
local, state or federal governmental authorities, provided that the governmental authority 
has followed a compet itive bidding procedure leading to the award of the contract in 
question wh ich is substantially similar to the competitive procedure outlined in the City'S 
Purchasing Policy; and 

WHEREAS, the City desires to engage the Contractor to perform similar energy cost 
sav ing measures as prov ided to the City of West Palm Beach to include, but not limi ted 
to, an Photometric Study of the US I corridor li ghting and to repl ace severa l light pole 
with deco rative light poles (the " Work"). 

NOW, THEREFORE, in consideration of the mutual covenants and conditions 
contained herein, the Contractor and the City agree as follows. 

I. WPB Agreement. 

(a) The WPB Agreement is attached hereto as Exhibit "A" to this Agreement 
and made a part hereof by this reference. Except as mod ified herein all of 
the terms and conditions of the WPB Agreement shall app ly to the City 
and Contractor. 

(b) The fo llowing provisions of the WPB Agreement are stricken: 

( I) Section I - Definitions 
(2) Section 2 - Incorporation of Other Documents 



(3) Section 3 - Term of Contract; Interim Period 
(4) Subsections 4.4.2, 4.4.3 , and 4.15. 
(5) Section 6 - Payments to ESG for Project Work 
(6) Section 8 - Performance Savings Guarantee 
(7) Section 12 - Insurance 
(8) Subsection 13.2 
(9) Section 21 - Documentation for Section 1790 Tax 

Deduction 
(10) Section 22 - Assignment of Environmental Attributes 
(II) Subsections 23.9, 23.14, 23.16 and 23.17 
(13) All Schedules and Appendix 

2. Scope of Services/Deliverables. 

(a) The Contractor sha ll provide the Work for a lump sum price spec ified in 
Exhibit "B" - Scope of Work attached to this Agreement, and made a 
part hereof by th is reference. Contractor sha ll be respons ible for 
supplying all apparatus, equipment, labor, materials, means of transport, 
serv ices and tools incidental or necessary to complete the Wo rk. 

3. Term/Commencement Date. 

(a) Unless specified otherwise in Exhibit "B" the Contractor shall not 
commence work unt il the City issues Contractor a written Notice to 
Proceed and the Work shall be fu lly completed and ready fo r fina l 
payment in accordance with the Agreement Documents no later than 
December 31, 20 13 ("Final Completion"). The City Manager may extend 
the term of this Agreement up to an add itiona l sixty (60) days at his so le 
discretion based upon the recommendation of the City's Public Works 
Director. 

(b) Contractor agrees that time is of the essence and Contractor shall complete 
each deliverable for the Work within the timeframes set forth in the Work 
Schedule, unless extended by the City Manager. 

4. Compensation and Payment. 

(a) The Contractor sha ll invoice the City on a monthly basis. The total 
amount invo iced shall not exceed $200,000.00. All invoices shall prov ide 
a deta iled statement of the Work perfor med by Contractor for the period of 
time covered by the invo ice. 

(b) The City shall pay Contractor 111 accordance with the Florida Prompt 
Payment Act. 



(c) If a dispute should occur regarding an invoice submitted, the City 
Manager may withhold payment of the disputed amount and shall pay to 
the Contractor the undi sputed portion of the invoice. Upon written request 
of the Finance Director, the Contractor shall provide written 
documentation to justify the invo ice. Any compensation disputes shall be 
decided by the City Manager whose decision sha ll be fina l. 

5. . City's Responsibilities. 

(a) Furni sh to Contractor, at the Contractor's wri tten request, a ll ava il ab le 
maps, plans, ex isting studies, reports and other data perti nent to the Wo rk, 
in possession of the City. 

(b) Arrange for access to, and make all provIsIOns for Contractor to enter 
upon, rea l property as req ui red for Contractor to perform the Work as may 
be requested in writing by the Contractor. 

6. Contractor's Responsibilities. 

(a) The Contractor shall exercise the same degree of care, skill and dili ge nce 
in the performance of the Work as is ordinarily provided by a profess ional 
under similar circumstances. If at any time during the term of thi s 
Agreement or within one yea r from the completion of the Work , it is 
determined that the Contractor's de liverables are incorrect, defective or fai l 
to conform to the Scope of Work, upon written notificati on from the City 
Manager, the Contractor shall at Contractors sole expense, immediate ly 
correct the work. 

7. Insu rance. 

The Contractor sha ll secure and maintain throughout the durat ion of thi s 
Agreement insurance of such type and in such amounts as requ ired herein . The 
underwri ter of such insurance shall be qualified to do business in the State of 
Florida and have agents upon whom service of process may be made in the State 
of Flori da. The insurance coverage sha ll include a minimum of: 

(a) Worker' s Compensation and Employer's Liabi li ty Insurance. If 
applicable, coverage to apply fo r all employees at minimum statutory 
limits as required by Florida Law. 

(b) Comprehensive Automobile and Vehicle Liability Insurance. Motor 
vehicle liability insurance, including applicable no-faul t coverage, with 
limits of liabili ty of not less than $500,000.00 per occurrence, combined 
single limit fo r Bodily Inj ury Liability and Property Damage Liab ility. 
Coverage sha ll include all owned vehicles, a ll non·owned vehi cles, and all 
hired vehicles . 



(c) Commercial General Liability. Commercial general liability coverage 
with limits of liability of not less than $ 1,000,000.00 per occurrence 
combined single limit for Bodily Injury Liability and Property Damage 
Liability. 

(d) Professional Liability. Professional liab il ity coverage with limits of 
liabi lity of not less than $ 1,000,000.00 per occurrence and $ 1,000,000.00 
combined aggregate per year. 

(e) Certificates of Insura nce shall be provided to the City at the time of 
execution of this Agreement. Certificates of Insurance shall include the 
City as add itional insured on the Comprehensive Automobile and Vehicle 
Liabili ty and Commercial General Liabili ty policies. Contractor shall 
provide not less than fifteen ( 15) calendar days' wri tten notice shall be 
prov ided to the City before any policy or coverage is cancelled or 
restricted. 

(t) If at any ti me during the term of this Agreement Contractor fa il s to 
maintain the above specified insurance coverage it shall indemnify and 
hold harmless the City aga inst any clai m for damages, unless such claim is 
so lely the resul t of City 's neg ligence. 

8. Agreement Documents. 

The fo llowing documents (if applicable) shall , by thi s reference, be considered 
part of this Agreement: 

WPB Agreement; 
Exhibits; 
Scope of Work/Spec ifications; 
Insurance Certi fi cates; and 
Bonds 

9. Attorneys Fees and Waiver of Jury Trial. 

(a) [n the event of any litigation arising out of thi s Agreement, each party 
shall be responsi ble fo r its attorneys' fees and costs, including the fees and 
expenses of any paralega ls, law clerks and lega l ass istants, and including 
fees and expenses charged fo r representation at both the trial and appe ll ate 
levels. 

(b) In the event of any litigation ari sing out of thi s Agreement, each party 
hereby knowingly, irrevocab ly, voluntarily, and intentionall y wa ives its 
right to tri al by jury. 



10. Notices/Authorized Representatives. 

(a) Any notices requ ired by thi s Agreement shall be in writing and shall be 
deemed to have been properly given if transmitted by hand-delivery, by 
registered or certified mail with postage prepaid return rece ipt requested , 
or by a private posta l service, addressed to the parties (or their successors) 
at the fo llowing addresses: 

For the City: Roger Hernstadt, City Manager 
City of Marathon, Florida 
9805 Overseas Highway 
Marathon, Florida 33050 

With a Copy to: John Herin 
City Attorney 
GrayRobinson, PA 
401 E. Las Olas Blvd. 
Suite 1850 
Fort Lauderdale, 3330 I 

For The Contractor: Chris Summers 
Regional Director 

With a Copy to: 

Energy Systems Group, LLC 
17757 U.S. Hwy. 19N. 
Suite 2 10 
Clearwater, Florida 33764 

Energy Systems Group, LLC 
4655 Rosebud Lane 
Newbu rgh, Indiana 47630 
Attention: Genera l Counse l 

I I. Governing Law. 

(a) This Agreement shall be construed in accordance with and governed by 
the laws of the State of Florida. Exc lusive venue fo r any litigation arising 
out of this Agreement shall be in Monroe County, Florida, Midd le Keys 
Division of the Circu it Court or the Southern District of Florida. 

12. Ownership and Access to Records and Audits. 

(a) All complete and incomplete records, books, documents, maps, data, 
de liverab les, papers, and fi nanc ial information (the "Records") created as 
part of or in fu rtherance of the Work under this Agreement shall be the 
property of the City. 



(b) The City Manager or his des ignee shall , during the term of th is Agreement 
and for a period of three (3) years from the date of termination of this 
Agreement, have access to and the right to examine and audit any Records 
of the Contractor involving transactions re lated to this Agreement. 

(c) The City may cance l th is Agreement for refusal by the Contractor to allow 
access by the City Manager or his designee to any Records pertaining to 
work performed under this Agreement that are subject to the prov isions of 
Chapter 119, Florida Statutes. 

13. Independent Contractor. 

(a) The Contractor and its employees, vo lunteers and agents shall be and 
remain independent contractors and not agents or employees of the City 
with respect to all of the acts and services perfo rmed by and under the 
terms of this Agreement. Thi s Agreement shall not in any way be 
construed to create a partnershi p, association or any other kind of j oint 
undertaking, enterprise or venture between the parties. 

14. Compliance with Laws. 

(a) The Contractor shall comply with all applicable laws, ordinances, rules, 
regu lations, and lawful orders of public authorities relati ng to the Work. 

15. Waiver. 

(a) The fa ilure of either party to thi s Agreement to object to or to take 
affirmati ve action with respect to any conduct of the other which is in 
violation of the terms of thi s Agreement shall not be construed as a waiver 
of the vio lation or breach, or of any fu ture violation, breach or wrongful 
conduct. 

16. Survival of Provisions. 

(a) Any terms or conditions of either thi s Agreement that requi re acts beyond 
the date of the term of the Agreement, shall survive termination of the 
Agreement, shall remain in full fo rce and effect unless and until the terms 
or conditions are completed and shall be full y enfo rceable by either party. 

17. Authorization to Sign Agreement. 

(a) The executi on and deli very of thi s Agreement by Contractor is within 
Contractor's capacity and all requ isite acti on has been taken to make thi s 
Agreement va lid and binding on Contractor in accordance with its terms. 



18. Non-Exclusive Agreement. 

(a) The services to be provided by the Contractor pursuant to this Agreement 
shall be non-exclusive and nothing herein shall preclude the City from 
engaging other firms to perform the same or sim ilar serv ices for the 
benefit of the City as determined in its sole and absolute discretion. 

19. Conflicting Provisions. 

(a) In the event there is a confl ict between any of the terms and conditions of 
thi s Agreement and the WPB Agreement, the more restrictive language -
as applied to the Contractor - shall prevail. 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK) 



IN WITNESS WHEREOF, the parti es execute thi s Agreement on the respective dates 
under each signature. The City, signing by and through its City Manager, attested to by 
its City Clerk, duly authorized to execute same; and by Contractor by and through its 
Pres ident, who has been duly authori zed to execute same. 

ATTEST: CITY OF MARATHON: 

!,':J( i/1! C cJcu;ti tC By: 
Diane Clavier, City Clerk ern stadt, City Manager 

Date: 0(/2-/3 
----------------------

APPROVED AS TO FORM AND LEGALITY FOR THE USE 
AND RELIANCE OF T E CITY OF MARATHON, FLORIDA ONLY: 

CONTRACTOR: 

'='-'i""'~"I--'c-79'=""-'-'-'-"'---" Pres ide n t 



EXHIBIT "A" 
WPB AGREEMENT 



GUARANTEED ENERGY SAVINGS PERFORMANCg CONTRACT 

Matter No. 08592.002 
RFP 09/10-118 
~?>1- 11 

ENERGY SYSTEMS GROUP, LLC; 
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Matter No. 08592.002 
RFP 0911 0-1l8 

ENERGY SAVINGS PERFORMANCE CONTRACT 

This Energy Savings Performance Contract (the "Contract") is made by and between the CITY OF WEST 
PALM UJ;;ACH, FLORIDA, a Florida municipal corporation, with a physical address of 401 Cle matis' 
Street, West Palm Beach, Florida and a mailing address of P.O. Box 3366, Westl'alm Beach, FL 33402-3366 
("City") and ENERGY SYSTEMS GROUP, LLC, an Indiana limited liability ESG authorized to do 
business in the State of Florida, with a principal address of 4655 Rosebud Lane, Newburgh, Indiana 47630 
("ESG"), for the purpose of installing celtain energy and water cost saving equipment, and providing other 
selvices designed to save energy for the City's propelty and buildings. 

RECITALS 

WHEREAS, City owns and operates celtain buildings and facilities and is in need of energy and water 
cost saving equipment and services designed to save energy and associatcd energy costs at said buildings and 
facilities; and 

WHEREAS, the City issued Request for Proposals No. 09/10-118, and Addendums 1 through 6 (the 
"RFP") pursuant to state and local law to solicit proposals for Energy Performance Contracting Services; and 

WHEREAS, ESG responded to the RFP by submitting its Proposal dated June 9, 2010 (the 
"Proposal))), and 

WHEREAS, ESG was selected and performed a comprehensive energy lise and savings analys is of 
ccrtain City buildings, facilities and equipment (the "Energy Audit") which City has approved; and 

WHEREAS, ESG has made an assessment of the utility consumptioncharacterist.ics of the buildings, 
facilities and equipment described in the RFP and has aseeltained that if eCltain energy savings improvcments 
nre made, the amount of energy and operations and maintenance savings can be reasonably ascet1ained and 
guaranteed in 8n amount sufficient to covel' all costs associated with the installat ion of the energy cost saving 
measures and sClvices; and 

WHEREAS, ESG will provide the City with a written guarantee that the cost savings willllleet 01' 

exceed the costs of the system; and 

\'ilHEREAS, City desires to retain ESG to design, purchase, install, implement, provide training, 
maintain and monitor certain energy cost savings measures and equipment and to provide other services and 
strategics, for thc purpose of achieving energy and water cost reductions, as more fully described in tllis 
Contract; and 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, and 
intending to be legally bound hereby, City and ESG agree as follows: 

Energy Savings Performance - ESG 
08592.002 
101911 



SECTION 1. DEFlNITIONS 

The fellewing Ie"". haYe Ihe meattiHgS-Speeifled belew-IHlless-the-eeffieK-t-<>leafiy-fequlfes elhel'wis81 

A1lmtll-l-EJreess-Sn-vi"gs-mea+ls-!he Amellnt ef any aemal--amwal-Gest-Savffigs-lhal ."seeas telGHU1+l!1al 
eetllfa"t-pnYHlent3-made-by-Gi!y-undel'-thi s-Genfffiet-fe.~ •• eh-ealenda.'-)'eal'-pHl'suant-t!\-§489rl4!i(.3-)(dj(21, 
Illerida £la(\I(es, 

AOIIII.I Ree9Iieili.tisn means A aele""inalien ]3"fS"lltIHe+l89.-~(e1;-Flel'ida Statutes, Bnd-SeG1ieJl..&6 
efthis CelHfa€t, as te whethe!'-EHlhel'tfall ill all,,"al Cest Savings 81' all ""eess in 8',"lIal Cast Sa'/ings ex-ists 
baseS-en-lhe-p"e',isiens ef BSG-'s--wr-ilteH-.;a¥ings--guarantee-refleeted-ill-Schedu lG--ll--fEn~{Wings 

GltaF(Jnlee-)-wjtll-sa'/ingsealeH-lateEHleeef<ltflg-te-Selledu.Ie-G-(-Gost-St/-ViI.gs-Fol', •• lI/a/ 

lli>selifl<Hl1eatls-City's-fu"l,-energy-el'--IYatel'-OOns'"*l'lien-ful'-OaGh-:gGM.--TI"Hfli1-ial-Base~~r(fl-i+1 

Sehe<lule-J-f:Baselitre). 'Fa tlle-",,-Ie.)l-the-Baselitle-'l1ay-be-ndj llilted,it-shali-be-adjllsted-in-aeeerdanee-Wi(fl 
Sehedule-h 

e.rnrnlOlleemeu-Hlnte-n_ns,willl-rospeet-ta-eaell-EGM,-the-flfSt-day-eftlle-calendal'-mentil-afier-whleIt-alJ.ef 
lIle-faHewillg-evellts-have-eeouft'effi-(-ij-all-sehe<lules-ere-ifl-ffilal-feHlHlAd-aeeepted by City; (-iB-IlSG--llas 
delivet'ed-fHlefiee-t~ity-thnt-it-has-eempleted-inslall atioH a'ld-eo",,,, .. nced-eperafitlg-al-!-&t4H0-i'lGMs-in 
aeoordooee-witll-tlle-previsie'ls-ef-Sehedule-B-fhls/aliatiol>Selledlllef,-fi·ij -no-lWent-e~faulWx-lsls;-and-(-w-) 

Gity-!I83-itlSjleeted-and-aeeellt"s-said->nstaHalien-and-eperatien-as-EWide'leed-by-an-ex-eouted-Gel'fifieate-eF 
A-eeeptatlee-felcn-H-EGMs;-as-set-f9!tll-in-Seheffi~e-9-. 

ESC !lleaf!s-the-ef!ergy s",/ingseentraelel'-i<letltifled-itl-the-fll'Sl-paragFapll-Of-titis-CeHtraet.-. 

Energy C6ItSet'ffi{-i'»I--MeHSII'l"C-0"-"ECM"-itlea+l~aeh-ef-the-eHeFgy-eeHser"'8tieR .HeasHr.s, iHehldiHg 
faell-ity-aItemlioos-BJ'-e'lHil'lllellt instaHntiens-idenHfied-in-fhe-Bne>gy-Atldit-atld-sel-fefl-lt-ffi-SeiledH!e-A, 
tegetheHvith-aflY-lFaffiiflg-l'fGgHllHs-iHeidef!laHtHll·i!rCentraet"vhleh-reduee-tll. Gity's aHGFgy-Ol'--WaIGr 
eensuH1p~iel-l;-\Vas(ewater-l~rf)duetloll;-el~eHergy-related-opcmt-iHg-£0stS. 

Cast S.viugs me8ns-!ha measured-redHeti .. n-in-th6-<lest-ef-fuel,-energy, wateHoAsllmplian, af wastewalef 
I'fedueHa'1;-afId-stil'ulated-eperation-and-maintenanee,-if-apI'Heable,ereated-f,·em-tll0-implemoolatien·efenG 
or mere Censervalian Measures wheIHOllljlaloed-with-the-eslalllished-BaseHHe.--+I-!. Cast S,..-ings sha~ 
<ielel'tl1ined ill Aeeerdanee with the-fer'H"las 8nd-mellledelegies-set-feflh..i+l-8elledHl.s G anel-H, 

Eq-tlipme"t-lnealls-ail-items-ef-prepelty-desGlojbed-in-the-Sehedule-A-fEGMs-fe-Be-Installed'}. 

Flseal-¥eAl'-means-the-afll1uai-peried-ffem-Geleber ,( I-hroltgh-Septembel""¢. 

Ene¥gy-AutltI-e1'--"AHdlt"-;ltea '1s-the-<lelailed-invest·mellt-graae-eAergy-e''--W{l(el'-a+ldkl'-wastewat9HI~eil 

peffeft'fled-by-C-SG,aleng-witlHitl-aHaiysisef4he-Il+lel'gy-CeHsel'Yatiel·!-MeaSlll'es.-and-tileir-easts, savillgs,llfld 
"ellefit"i'l~elcte-ent.y-eftlti~ltfaet~The-AHilit-itlehldes-a-l"Iff8live-desefibiHg-aHdjHst i tyi ng tlle-Heed-fur 
lIle 88Ms. The-AmHHs-tlltaehed-as-Appel1<1i->t+aHG-flAs-beeIHleeep!ed-by-Gity-,-al1d-is-inOOfjlerated-int<HlHd 
maae-part-ef-this Centrast-.-,-

CuaI'ftft!ee-tl!eflllS--ESGls-gtIafalllee-refieeted-en-Sehe<iule-F-{-EHeJ'gy-S<willgS-GuaF(JHleej, wllereey..r:-Sg. 
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glillfattlea-t-llaHke-saving9 will "leek>!' e"eeee the eests--ef-tlle--BCMs aRa Iha esliffiale6--<-'6St-£avffigs 
6s!a&li-sl!efklndeF-thls-C_b 

ffite¥HtH>eflecl-means II!e-peFiee-ffim!-ll1&-E1ate-tl!a Cenlra.t is sig".<H#>t+i-the CenlmsllOOment-flat&. 

NOI1-ApPI'Opl'infioH-means-tlle-faiiur<>-&ffin-apprepI'iaHell-eI'-&f.the-Gily-CoInmissieH-te-apl'fOpl'iale-meI16Y 
fel' allY Fiselll-'¥enl'-Sllffieielll-fel~lhe-eeHli1lHec1ileffeffi"Ul.ee ~y City of.aU-of City's obligations-unearthis 
G&nll'aet-ns-evideneed-by-the-paSSRge-<>f-a-fi.na1-bHaget-whieh-dees-net-ineffiae flinGing seffioie'Jt-te-pay-a1l 
paymenls GlIe, 

'J2n.ffies-meal,s-both-City-and-ESG-£oIleetiveJy. 

Sn¥ings-C--fl-IClllfrtifru--Ftw!mtlll-lllea!IS--I3SGls-Savings-GaleHlatiea-l'e1'lHUIIH'&f1eeted-en-SeheeHle-G-and 
Seheffitle+b 

SECTION 2. ~RAHON OF OTHER OOCUMENTS , 

;!d This CenII'ReHneefjlfrrat_nd--Rtak~!Ift--ilereef Ihe fe llewing aeeH_n!s--EtlJe--.'!CenlraGt 
Beemnellls"-).H9ted-in-thehcoffiel~'*t>ree<ldenee-in-the-event-ef-e-e0!1mct--between-8Hy-of-lheil'-!effilS-and 

eeHditiens; 

!--'Fhis-Cenlmel 
>l--All-Seheaules-tllld-Appendi-x-es-i,lenltfiCfi-ittfhis-GeHll'aat,-Fegar€lless-ef-whelher-atlaehed. 
3--'Flle-ilWeslment-Graae-Enel'gy-A{lait-(Aw end '*--lj 
4- ESG's-P-ropesal-in-resp0H5e-te-the-Rr<R 

~ Investllletw-Grade-Bllergy-Audib ESG--has,--llndel'--SepRrele agl'eemellt,-suBlllitled-Hle-GE>H>piete 
rnvesh};enl-Gr"de-Bnepgy-Allait-nlld-analysis-ef-the-fa"mlies,-dated-SeptetHb81~I-l,anG-at!aGhed-as 
At}fle!ldl""",,,,-Wtliefrllas-aeen-tll'!'feYOO--ll-nd-eeeepted by Cit", alia iReefjlerated-tHtfr-this-Genk'£l&b---'l'he 
Inveslment-Bmde-BHCfgy-AuElit-ineillGes-ail-C-ensefl'aHe,1-MeaslIres agreeci-llpen by tlle-pafHes. 

SE€'fWN-3o TERM OF CONTRAGT; INTERIM: PERIOD 

} ,-I CentfRef-'FeFHT.--8ubjeet-le-aH-e-f-1he-l'ellewing-pfovisio,IS-iH-lltis-Cen!ael-anfi-<>enHngeney-Pl'6visien-of 
Ihis-seetiell-unu-l-he-teftllitlalion-pl'evisiens-efSeetieH-l-8,Iflis-Gentl'aet-shal-l-lJe-lJilldillg-en-Bfi-partie!H!S-8fthe 
dale-it-is-fuHy-eJfCented.--Ti-l is-C-eHI-f8el-Shai-l-,,"pife eHa year fl'elH Ihe date il WAS fully eX<!GHteal-B~hall-be 

autolllfltieally-reHewea fllllltlnl-ly-feI'-fl-!ettIl--flet-te--e.<eeeHi-xteen-(-M1-Year"",Aless-e.~4eR<led--by-wfitten 

nluendrnetll-te-t-Itis-C-enlf"eb-All-sue"'en",vals-silaH-be-s~eeHe-suffieien+amlHal-apprepri ations-by-the-Gity 

CemnHss-ien-feHlebI serviee related-te-lhi-s-Genll'a"l;-as-prevkle4-in-thls Celltraeb 

J,;l FitlatleiHg-Cellfingenw. --'r-he-Gity-'s-oiJ ligetieH 1e-pI'8eeea umier thi~aGt-i s-eelltillgent-upen 
obtfliHitlg-fi-IlUfleing-feHhe£GMs-nHd-ptlyinelll~e-lflade Ie ESG unGeI'-lltis Centrael-Sl;\tl-inlefesl-Fale-ef 
4oG"/ .. frt'-lesS-;-lill'8uglt-a-fiHaneial-institntieftilllfl-by-tIletheatsj-aeeeptable-te-t-he Gity, ill City's sele.ffiseretien, 
ff-t-Ilis-eeati-llgelley eaAne!;--i II-Gi-ly's-<;ele-epi-llietr,-\le-aehievecl, City may term iRate tl! is-Coolraet-witlte\1! 
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ree-GIHser'lpatl Ratiee ta gSQ. 

B ffitefim-Pefie<l . The periaa Cram ealliraet e"eeHlien la Iha C8mmeneemeHt Data shall be knawn as the 
"h,!erim Periee". All energy saYiHgs-aehia'lea a .... ing!h. Int",'m-J2el'iea·l>eleng.te.aml.shall be fully .reditea 
te-the-Gity. 

SECTION 4. DESIGN AND INSTALLATION OF CONSERVATION MEASURES 

4.1 Work! Project Delined. ESG shall design, procure and installihe Energy Conselvation Measures 
("ECMs") specified in Schedule A and described more fully in Ihe Energy Audit, at the identified locations, 
provide trainulg integral to the operation of the ECMs and commission the ECMs, as specilied in this Contract 
and the Contract Documents, which shal l be referred to in this Contract as the "Work" or "Project". 

4.2 Changes to ECMs. If, due to failure ofFDOT or other regulating agency to approve an ECM, or 
City's need to remove an ECM from the Project, prior to its completion, due to the costs of remediating 
environmental hazards discovered, or for any other reason, any such change shall be documented by a formal 
written amendmentto this Contract, along with written amendments to Schedule A, Schednle E, Schedule P, 
Schedule H and any other schedule, as appropriate. If the City determines, in its sole discretion, that after such 
changes, there will not be sufficient energy savings to make the Project economically feasible, the City may 
terminate this Contract in accordance with the provisions of Section 18. 

4.3 Design ofECMs. 

4.3.1 Professionals. ESG represents that design of all ECMs shall be performed by licensed and 
qualified engineers, architects or other appropriate design professionals. The contractual obligations of such 
professional persons or entities are undeliaken and performed in the interests ofESG and the City. 

4.3.2 ESG will be responsible for identifying and performing any necessmy surveying, geotechnical 
investigation, analysis, and design dictated by the Work. ESG shall be responsible for verification of existing 
conditions, includ ing research of all existing City records and other information within reason and as defined 
in Schedule A. 

4.4 Construction I Installation of ECMs. 

~A.l Performance and Supervision of the Work. ESG shall retain licensed and qualified 
contractors and shall supervise and direct the performance of the Work using its best skill, attention, and 
judgment. ESG shall be solely responsible for site safety and for all construction means, methods, techniques, 
sequences, and procedures and for coordinating all pOltions of the Work under this Cont ract. ESG shall 
organize the procurement of all materials and equipment so that tbey will be available at the time they are 
needed for the Work; and ensure that an adequate force of skilled workmen are available to complete the 
Work on schedule and in accordance with all requirements orthis Contract. 

4,4,;! Speeifieati ans. (ft) I>SG shall il1st·all-lhe-BCMs-ptll'5llant-!<H;peei-Ae,1HeHs in Seile<RHe-A 
(E€M~-tllld-A1't>e"ail{ I (Eltel-gy-AiI<liif,-Appetlffi.~(%>61ll-by-,Reom",bighfilIg-JjWenlO~Petl(~~x"'" 

(Eve,.,';ffGel'age-Besign-Eeeullleflf.9}aHd-Appenfl>x-4-(Poliee-S/aliottcge9igfi-Fio,nll/lenls, "lang willi-Gityls 
slfttldaffl-gpeeifientians, allaeHed-in-Atll,ena·iK-$-(-b'ify.speeijieatiolls-). 
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ESG shall perfonn the work in such mannel' and with such sufficient equipment and forces to complete the 
work in accordance with Schedule B (ECM Jllstallatioll Sciledule). Prior to the commencement of any Work, 
SSG shall prepare and submit to City, an updated Schedule B, graphically depicting the activities 
contemplated to occur as a necessary incident to performance of the work required to complete the project, 
showing the sequence in which SSG proposes for each such activity to occur and duration (dates of 
commencement and completion, respectively) of each such activity. The schedule shall be complete in all 
respects, covering approvals, mobilization and demobilization, an allowance for weather delays, submit1als, 
andjobsite delivClY of material and equipment. ESG agrees to complete the Work and Project in accordance 
with the agreed construction schedule as amended by approved and duly executed change orders. 

a) Progress Schedule. At the end of each calendar month, SSG shall provide the City 
with a separate construction schedule to show the actual progress of the work performed and the 
occurrence of any events which have affected the progress of performance of the work already 
performed or will affect the progress of the performance of the work yet to be performed (the 
"progress schedule"), in contrast with Schedule B, the planned schedule. 

b) SSG agrees that whenever it becomes apparent that the Work completion date as 
established by Schedule B will not be met, ESG sball notify the City of the potential schedule change within 
tlu'ee (3) days of knowledge of a potential delay. Prior to requesting a time extension change order, ESG shall 
execute sOllle or all of the following remedial actions at SSG's sole cost and expense: 

I. Increase manpower as necessary to eliminate work backlog. 
2. Increase the number of working hours per shift, shifts per working day, working days per 

week, construction equipment, or any combination of the foregoing to eliminate the 
backlog. 

c) Neither the City nor SSG shall be considered to own the schedule float time. 

4.4.4 Coordination of the Work. ESG shall consult with designated City staff in order to coordinate 
the Work, including installation of any SCM, and to provide appropriate training in the operation of any ECM. 
ESG shall not pelmit any act that will interfere with the performance of the City's activities at any facility or 
location without the prior writ1ell approval of the City. ESG may not install any SCM that will require the 
hiring of additional personnel by the City without the express permissioll and written approval of the City. 
ESG shall consult with the City ill a timely matter regarding the coordination ofthe Work with any other work 
being performed by other companies at the City facilities or sites. ESG will not perform any Work which 
requires the closing of any pOl1ion of a pub lic street or right-of-way without coordination with the City and 
obtaining appropriate permits. 

4.4.5 Project Meetings. ESG shall, at its expense, attend any and all meetings called by City to 
discuss the work under the Contract. City will distribute typed minutes of each meet ing to all attendees. 
Failure ofESG t~ promptly object to the typed minutes shall constitute SSG's agreement with the content of 
the typed minutes. 

4.4.6 Subcontractors. At least 14 calendal' days prior to commencement of the Work, ESG shall 
fUllli sh to the City in writing the names ofthe persons or entities (including those who are to furnish materials 
or equ ipment fabricated to a special desigll) whom ESG will engage as sub-contractors or suppliers for the 
Project. ESG shall not change such sub-contractors or suppliers without writ1en notice to City, and shall not 
contract with a proposed persoll or entity to whom the City has made reasonable and timely objectiOil in 
writing, after such notice. ESG understands and agrees that ESG alone is responsible to the City for all ofthe 
work under the Contract and that any review of subcontractors, sub-subcontractors or suppliers by the City 
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will not in any way make the City responsible to any subcontractor 01' sub-subcontractor or suppliers. 

a) By appropriate written agreement, ESG shall require each subcon.tractor, to the extent 
of the work to be performed by the subcontractor, to be bound to the Contractor by tenns of the 
Contract and Contract Documents, including but not limited to the insurance requirements for 
workers' compensation and general liability coverage. City shall be named as an intended Third Palty 
Beneficiaty in all subcontractor agreements, provided such naming shall not create privity of contract 
between City and subcontractor. Each subcontract agreement shall preserve and protect the rights of 
the City under the Contract Documents with respect to the work to be performed by the subcontractor. 
Where appropriate, ESG shall require each subcontractor to enter into similar agreements with sub
subcontractors. ESG shall make available to each proposed subcontractor, prior to the execution of 
the subcontract agreement, copies of the Contract Documents to which the subcontractor will be 
bound, and, upon wrilten request of the subcontractor, identify to the subcontractor telms and 
conditions of the proposed subcontract agreement which may be at variance with the Contract 
Doculllents. Subcontractors will similarly make copies of applicable pOl1ions of such documents 
available to their respective proposed sub-subcontractors. ESG shall include in all subcontracts a 
provision requiring the subcontractor to consent to an assiglllllent of the subcontract to the City. 

b) All subcontracts shall provide the following exact language" 

Sub-contractor uexpressly lvaives al'Y elain1s jar damages 'which it may suffil' by reason of 
delay callsed by evellis beyond ils' conh'ol, including delays c1aillled 10 be cal/sed by Ihe Cily 
01' ils Engineer and agrees Ihal its exclllsive rellledy shall be an exlension qfils cOl/h'acl 
time. " 

4.4.7 Project Manager. ESG shall employ a competent project manager who shalI be responsible 
for the coordination of the Work, provide general direction and oversight to the sub-contractors. ESG shall 
give the City advance written notice if it intends to remove or replace the project manager. In the event the 
project manager fails to perform its duties under this Contract in a matter acceptable to City, ESG shall 
provide a replacement acceptable to City. 

4.4.8 Verification of Dimensions and Existing Conditions. ESG is responsible for becoming 
knowledgeable of the conditions of the Work premises and the conditions under which the Work is to be 
performed, other than concealed conditions which ESG should not have reasonably been expected to discover 
01' anticipate and specifically excluded in Schedule A and the Energy Audit. All dimensions and existing 
conditions have been verified by ESG during the energy Audit by actual measurement and observation. All 
discrepancies between the requirements of the project documents and the existing cond itions or dimensions 
shalI be reported to the City as soon as they are discovered. Failure to verify and repolt prior to the 
commencement of work shalI constitute ESQ's acceptance of existing conditions as fit for the propel' 
execution of the Work under this Contract, other than concealed conditions which ESQ should not have 
reasonably been expected to discover or anticipate. 

4.4.9 Equipment. ESG is responsible for proper care and maintenance of alI equipment while in 
its control. At the time of transfer to the City, the City may refuse acceptance of the equipment if the City 
determines in its sole discretion that the equipment has not been properly cared for by ESG. In such event, the 
City may withhold payment 01' shall be reimbursed for such item. The equipment and the operation ofthe 

equipment by ESG shall at a ll times conform to all federal, state and local code requirements. 
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4.4.10 Material and Workmanship. 

(a) ESG shall ensme that all materials used by ESG and its subcontractors and workmansltip 
performed or caused to be performed by ESG in cOIUlection with the Work meets or exceeds an 
applicable codes and is performed in a workmanlike manner. Where conflicts exist between 
applicable codes, the more stringent provision shall apply; 

(b) ESG shall ensme that all equipment and materials to be used in the Work for which 
Underwriters LaboratOlY labeling services is provided shall be UL labeled; 

(c) ESG shall obey the following list of codes where applicable: 

(I) Applicable construction and electrical code; 
(2) Underwriters Laboratories (UL); 
(3) Insulated Power Cable Engineers Association (lPCEA); 
(4) National Electrical Code (NEC); 
(5) National Electrical Manufacturers Association (NEMA); 
(6) American National Standards Institute (ANS!); and 
(7) Institute of Electrical and Electronic Engineers (IEEE). 

4.4.11 Utilities. At locations where required, ESG shall obtain at its cost, and maintain, all utilities at 
the project sites, except the City wi ll pay the di rect costs of water used by ESG. ESG will be responsible for 
obtaining electrical power supplies for construction ECMs, as applicable. 

4.4.12 Hurricane Plan. lfany work is to be performed during hurricane season, ESG shall provide 
City with ESG's hurricane plan prior to the COlllmencement of any work. The hmricane plan shall describe the 
actions to be taken to secure the Work site(s) in the event a named tropical storm or hurricane is predicted to 
affect the project work area. Contractor shall abide by City's requirements for Severe Weather Advisory, 
found at www.citvofwpb.org/engineering. 

4.4.13 Work Site Safely. ESG sball maintain adequate protection orthe Work from damage, andslmll 
take all reasonable precautions to protect the City's propel1y from injury or loss arising in connection with this 
Contract. ESG shall take all necessary precautions fol' the protection of City employees and the public. ESG 
shall make good any damages, injury, 0"loss to the Work and to the property of the City msultingfrom lack of 
reasonable protective precautions. 

4.4. 14 Cleaning Up. ESG shall remove at its own expense from the City'S property and from all 
public and private property all temporary structures, rubbish, and waste materials resulting from its Work. All 
such debris, rubbish and waste materials shan be properly disposed of in accordance with all governing laws 
and regulations. 

4.4.15 Salvage Rights. City reserves the right to retain any surplus or salvage materials. 

4.4.16 Harm to Buildings Or Facilities. ESG shall perform all Work under this Contract in such a 
manner so as not to harm the st ructural inlegri'ty of Ihe buildings, facilities, equipment or their operating 
systems. ESG shall repair and restore to its original condition any area of damage caused by ESQ's 
performance under this Contract. ESG failure to complete the repair or restoration required under this 
paragraph shan constitute an Event of Default. All costs associated with sneh corrective action to damage 
caused by ESQ's performance of the work shall be borne by ESG. 
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4.4.17 Responsibility for Damages. ESG shall be responsible for all loss or damage to the Work, 
buildings, facilities, equipment, 01' to improvements or personal property thereon and the work of other 
companies caused by ESG's performance of the Work. 

4.4.18 City's Right to Correct Work. In the event that ESG neglects or fails to carry out the Work in 
accordance with this Contract and the project documents, the City may correct such deficiencies afler giving 
twenty (20) business days written notice to ESG and its surety. This shall be without prejudice to any other 
remedy the City lllay have. City may deduct, from the payments to be made to ESG for the Work, the amount 
of all costs incurred in correcting deficiencies made necessary by such neglect or failure. If such payments to 
be made to ESG are not sufficient to COVel' such amount, ESG shall be liable in such amount to the City. 

4.4.19 Emergencies. In case of bona fide emergencies as determined by the City involving public 
health or public safety or to protect against fUtiher loss or damage to the City's property or to prevent or 
minim ize serious disruption of City services or to insure the integrity of City' s records, the City may cause' 
such Work or measures as is necessary to be perfonned without prior notice to ESG 01' its surety. 

4.5 Permits and,Approvals. 

4.5. I ESG shall obtain and pay for all necessary permits and approvals for the design, ulstallation 
and operation of the ECMs. The ECMs and the operation of the ECMs by ESG shall at all times conform to 
all applicable codes. The City cannot and will not waive any permits or approvals required from any other 
governmental bodies. ESG shall furnish copies of each permit or license which is required to perform the 
Work to the City before ESG commences the portion of the Work requiring such permit or license. 

4.5.2 Right of Way Permit: Traffic Plans. ESG shall obtain a City of West Palm Beach right-of
way permit for each required road closure. As part of the requirements of the permit, ESG shall subm it for 
City's review and approval, in its regulatOLY capacity, signed and sealed detailed Maintenance of Traffic 
(MOT) plans for each phase of the work. During the times ESG is working in the project area, ESG shall 
utilize flagmen, traffic control devices and variable message boards on a full time basis, where and when 
needed, to facilitate the movemc:mt of traffic along and around the project work. All MOT plans shall be 
reviewed and approved by City prior to implementation of Work by ESG. 

4.5.3 IfESG perfOl'ms any Work which is contrary to any pennitor license granted, orany applicable 
laws, ordinances, codes, rules or regulations, ESG shall make changes as required to comply therewith and 
shall bear all costs arising therefrolllwithout additional compensation from the City. 

4.6 Royalties and Patents. ESG shall pay all royalties and license fees due to third parties in connection 
with the Work. The approval of any method of construction, invention, appliiUlce, process, article, device, 
material, or equipment of any kind by the City will only be an approval of its adequacy for the Work, and will 
not be an approval of the use thereof by ESG in violation of any patents or other rights of any third person. 
ESG shall indemnity the City against all suits and claims that may be based On an infringement of patenls, 
trademark or trademark on designs. 
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4.7 Changes in the Work. 

4.7.1 Pursuant to Section 4.2, City may remove an ECM from the Project. If any change justifies a 
modification in the Guaranteed Maximum Price or schedule, ESG shall submit a request for change order at its 
expense. If a request for change order is made, ESG is not authorized to vary the work unless a written 
Change Order or written Construction Change Directive is issued by the City. No change ordershall be valid 
unless executed by the authorized signatory of City. Contractor shallllotify the City in writing within seven 
(7) calendar days of any occurrence which, in the opinion of ESG, entitles it to claim a time extension or 
adjustmentto the Guaranteed Maximum Price, absent which notice, Contractor shall have waived such claim. 
The City may issue an executed change order authorizing ariy changes in the work; adjustments in the 
Guaranteed Maximum Price for removal ofECMs and extensions of time. Executionof any Change Order by 
the parties shal! constitute a final settlement and release by ESG of al!matters relating to the claim or change 
in the work which is the subject ofthe CJlange Order, including, but not limited to, all direct and indirect costs 
associated with such change and any and all adjus tments to the Guaranteed Maximum Price and the Contract 
time. 

4.7.2 If a change order is not yet approved 01' cannot be agreed upon, ESG is authorized, upon 
issuance of a written Construction Change Directive (CDD) approved by City, to proceed with such change on 
a time and materia l basis plus ten percent (10%). Contractor expressly acknowledges that commencing work 
without a written Change Order or Construction Change Directive executed by Owner in advance of 
commencement of work waives any claim by Contractor to an adjustment to tbe Guaranteed Maximum Price 
and the Contract Time. 

4.7.3 Upon approval by City as to any adjustments to the Guaranteed Maximum Price andlor 
contract time for changes performed under a CDD, such approval shall be recorded by the preparation of a 
change order. ESG shall not seek payment for work perfonlled pursuant to a CDD until it has been convertcd 
to a change order. 

4.7.4 A bond rider from the Surety shall be submitted to the City with each change order that 
increases the Guaranteed Maxill1U111 Price. 

4.8 Extensions. 

4.8.1 Extensions of time will ' be allowed for delays which affect cri tical items on the ECkI 
Instal/ation Schedule, Schedule B, arising from unforeseea ble causes beyond the control and without the fault 
or negligence ofESG. A request for an extension of time must be made in writing to the City within seven (7) 
calendar days after the cause of delay. In the case of a continuing cause of delay, only one request is 
necessary. The grant of an extension oflime to ESG shall not impair or prejudice the rights of the City under 
this Contract. 

4.8.2 To support a request for a change order to the Contract time, ESG must provide the following 
information to City: 

I. Confirmation whether all schedule updates, submittals and other conditions of the 
Contract have been met; 

2. Affirmative representation that the delay is beyond the control of Contractor and 
subcontractors and due to no direct or indirect fa ult of Contractor. 

3. Nature of the delay. 
4. Dates of commencement I and end of delay. 
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5. Evidence that the delayed work results in a direct delay to the schedule critical path. 
6. Lis! oftasksfwork affected by the delay. 
7. Anticipated extent of delay. 
8. Recommended action to minimize delay. 
9. Confirmation that ESG bas used all the float time available for the work involvcd in 

the delay request. 
10. SUCll other supporting information as requested by City. 

4.8.3 Time extensions for weather delays will only be considered if all float time is exhausted prior 
to the weather occurrence. 

4.9 No Damages for Delay. Certain risks and uncertainties in connection with the Work are assumed by 
ESG as a part of this Contract and are included in the compensation for the Work. Thus, ESG, except as 
otherwise definitely specified herein, shall bear all loss or damage for hindrances or delays during the progress 
of any portion of the Work and a lso all loss or damage arising out of the nature of the Work to be done, or 
from inclement weather, or from any unforeseen and unexpected conditions or circumstances encountered in 
cOllllection with the Work, and except as otherwise defin itely specified ill tills Contract, no payment shall be 
made by the City for such loss or damage. ESG expressly agrees that a Change Order for an extension of 
completion time constitutes its sole and exclusive remedies for efficiency or other related time or impact-based 
claims (hereinafter collectively "delay") or for delay attributable to any foreseen or unforeseen condition, 0 1' 

for delays claimed to be the result of active, intentional, knowing or passive interference by City, and ESG 
waives c laims for any and a ll dam ages which it niay suffer by reason of such claim s. 

4.10 Inspections. 

4.10.1 All materials and equipment and each part of the detail of the Work shall be subject at all 
times to inspection by the City or its designated representatives or consultants. ESG shall allow the City 
access to all palts of the Work, and shall furnish such information and ass istance as is required to make a 
complete and deta iled inspection or inspections. 

4.10.2 ESG shall, irCity requests, remove 0 1' uncover such portions of the finished Work as the City 
lIlay direct. After the examinat ion, ESG shall restore said portion ofthe Work to the standard required by tills 
Agreement. If the Work thus exposed 01' examined proves acceptable, the expenses of uncovering or 
removing and the replacing of the parts removed shall be the responsibility of the City and such uncovering, 
removing and replacing shall be deemed to be an excusable event of delay, if a delay in completion is caused 
thereby. If the Workso exposed or examined has not beell performed in accordance Witll this Agreement, the 
expense of uncovering, removing and replacing any portion of the Work necessary to comply with this 
Agreement shall be borne by ESG and requests for a time extension or claim s for delay will not be granted. 

4.11 Meetings and Reports. ESG shall schedule weekly progress meetings and shall give t imely advance 
written notice and agenda of such meetings to the City. ESG shall record minutes and distribute copies of 
minutes of meetings to City within five (5) business days afte r each meeting. 

4.12 Subcontracts and Subcontractors. 

4.12.1 Those portions of the work that ESG does not customarily perform with ESG's own 
personnel shall be perfolllled under subcontracts or by other appropriate agreements with ESG. ESG shall , 
upon entering into any contract with a subcontractor, furnish the City with an executed copy of such contrac t. 
ESG shall remain responsible for the professional and technical accuracy of all services pelfOlll1ed, whether by 
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ESG or its subcontractors or others on its behalf, throughout the term of this Contract. 

4.12.2 All subcontracts shall be subject to, consistent with, and in conformance with all applicable 
local, State and federal laws, rules, regulations, and codes, and shall contain provisions that require all services 
to be performed in strict accordance with the requirements of this Contract and shall provide that the 
subcontractors are subject to all the terms of this Contract, including but not limited to insurance requirements 
for workers compensation. The Owner shall be named as an intended Third Party Beneficiary in all 
subcontractor agreements provided such naming shall not create privity of contract between Owner and 
subcontractor. Contractor shall include in all subcontracts a provision requiring the subcontractor to consent to 
all assignment of the subcontract to the Owner. All subcontracts shall provide the following exact language: 

"Sub-conlraclor "expressly waives any clC/imsfor damages which it may stiffer by reasoll of 
delay caused by evenls beyond its' conlrol, illcluding delays claimed 10 be caused by lire Cily 
or its Ellgilleer and agrees Ilrat ils exclusive remedy sltall be all exlellsioll of ils conn·act 
lime. " 

4.13 Contractor and Material Liens. ESG shall not grant, or allow to exist, any lien or security interest for 
labor or material or otherwise on the ECMs, the premises or any other property owned by the City. ESG shall 
take all actions to remove any such lien or security interest within 30 days of notice of such lien or interest. 

4.14 Startup and ECM Commissioning: ESG shall conduct a thorough and systematic perfonnance test of 
the installed ECMs in accordance with the procedures specified in Schedule N and prior to acceptance ofthe 
ECMs by City. ESG shall provide notice to the City of the scheduled test(s) and the City and/or its designees 
shall have the right to be present at any or all SUCll tests conducted by ESG and/or manufacturers of the ECMs. 
ESG shall be responsible for correcting andlor adjusting all deficiencies in ECM systems or operations that 
may be obselved during commissioning procedures. ESG shall notify Florida Power & Light (FPL) on behalf 
of the City of equipment that was replacedlretrofitted and which qualifies for a rate adjustment. City shall be 
responsible for verifying that the rate adjustment is properly reflected in FPL's billing. 

4of§ 'Frni"ing,-6SG-shall- eenduet- tile- training-<>n- the-EGMs-as-GesGFil'le<I-iH-SGh0dule-G-(-ESG!s 
Mai"tena"ee-ond-"PPeini"g-Re$po>t{ribililie$).:fl,e-.fFainillg.o; t>eGi+ied-iR-Sehedul ... G-HlIlS~h&eom~le!e-4·pl'ior-to 

aeecl'tatl.ee-efth"'EGM~ESG-shaH-l'rovide-ollgoing-lFaining;-as-de-fineEl-in-Selleeule-G.-\vhenevel'fleeded-\vill-l 
respeeH~H,peated-er-alteree.equipmenl,inGlllding-Hmaeed-soflWaF6-a&d&fuled-by-tJ;e.sOIlWal'0+HanufaGture[; 

Sueh-tmining-sI·,aJ.i..lle-p1'0vkleci-al-lle-aEktitional-eest te City. 

4.16 Substantial Completion. 

4.16.1 Requirements Prior to Substantial Complution. WhenESG considem thewOlkforthe ECMs 
to be substantially complete, ESG will submit to City, the following items which shall be completed as a 
condition precedent to substantial completion and prior to a request by ESG for inspection for substantial 
completion: 

a. Written notice that the work is substantially complete. 
b. All general construction completed and the project components shall be cie811alld all systems 

fully functional. 
c. All mechanical and electrical work substantially complete, fixtures in place, connected, 

cleaned, fu lly functional and ready for use. 
d. All electrical circuits shall be scheduled ill panels mId all panels and disconnect switches 

properly labeled. 
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e. Issuance of all permits and certificates, test celtificates, inspections, and other approvals and 
releases by govel'll ing authorit ies required for City's use of the RCM. 

f. Project site shall be cleared ofESO's excess equipment andlor supplies and material. 
g. Manufacturers' certifications and warranties and any special guarantees or maintenance 

agreements shall be delivered to City. 
It, Record drawings and specifications, if required pnl'Suant to Schedule A, which meet the 

City's requirements. 
i. All operations and maintenance manuals for all equipment shall be delivered to City. 
j. All reqnired spare parts, as defined in Schedule A, as well as any special devices and tools 

shall be delivered to City. . 
k. A deductive change order for any llllcommitted contingency or allowance funds has been 

prepared and submitted in draft. 
I. All keys and blanks shall have been provided. 
m. All training has been provided. 

4.16.2 Punchlists. Within thirty (30) calendar days after reaching substantia l completion,ESO shall 
arrange ajoint work inspection with the City for inspection for substantial completion and development of 
punch list of items necessary for the completion of the ECMs. Said punch list shall be prepared, signed by 
ESO and submitted to City not later than five (5) days after the inspection for substantial completion. City 
shall review submitted punch list within fifteen (15) days of receipt and if complete, shall sign punch list and 
distribute approved copies ESO. Ifnot complete, City shall retul'll punch list to ESO with a written detail of 
missing or disputed items, The final completion date for the ECMs shall be extended, on a day for day basis, 
for each day the City and ESO are delayed in completing the Final Punchlis!. 

4.16.3 Punchlist Work. Agreed punch list items shall be corrected by ESO prior to any request for 
final inspection and acceptance. The final ECM completion date shall be extended, on a day for day basis, for 
each day the City is delayed in returning punch list to ESO. ESO agrees to complete the Punchlist within 
fo rty-five (45) days of the date of its receipt of the signed Punchlist, unless othelwise agreed in writing by duly 
authorized representatives of City and ESO. Agreed punch list items shall be corrected by ESO prior to any 
request for final inspection and acceptance. 

4. 16.4 Any dispute over punch list items shall be mediated between City and ESO byanindependent 
Engineer acting as mediator to develop all agreed punch list signed by City and ESO. Agreed punch list items 
shall be corrected by ESO priOlo to any request for final inspection alld acceptance. 

4.17 Record Drawings. Prior to final inspection, and as indicated in Schedule A, ESO shall provide City 
with Record or "as-built" drawings and specifications which comply Witll City's Final Record Drawing 
Requirements foulld at www.cityofwpb.org/engineering and the following requirements: 

A complete set of mylar or paper marked-up as-built drawings with "RECORD" or "AS BUILT" clearly 
printed on each sheet, along with one electronic copy of all signed and sealed drawings in ".pdf" format, shall 
be provided to City. As-built sUlveys shall be prepared by an independent third party land surveyor registered 
with the State of Florida on State Plane Coordinates. ESO shall accurately and neatly transfer all deviations 
from progress as-buills to final as-builts. As-built records shall include drawings signed and sealed by a 
registered land surveyor certif'ying the elevation and location of improvements. Cel1ified drawings am to show 
locations, lines and grade of buried pipe line four (4) inches or larger in diameter and exterior to buildings, and 
other buried facilities (e.g. valves, tanks, vaults, storm inlets, ducts, etc.) installed or discovered as a result of 
the work. Certified drawings are to show building corners, sidewalks, paved areas and the location of all 
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above gronnd structures within the project site. ESO or its contractor shall sign each final record drawhlgand 
note thereon that the final as-builts are complete ruld accurate. ESO shall also provide a complete set of 
marked-up specifications with "RECORD" or "AS-BUILT" clearly prhlted 011 the covel'. ESO shall accurately 
and neatly transfer all deviations from progress specifications to final as-builts. 

4.18 Final Insrection and Acceptance. 

4. 16.1 Requirements Prior to Final Inspection. The following items shall be completed as a 
condition precedent to a request by ESO for fina l inspection of the ECMs: 

a. Completion of all Punchlist items and outstanding items under Section4.15.1. 
b. All items required by City's Specifications (Schedlile Q). 
c. Where appropriate, a complete set of "Record)' or HAs-Builf' drawings, meeting City's 
requirements. ESO shall 01' cause each final record drawing to be: (i) signed by the perSOIl that 
prepared them; and (ii) noted thereon that the final as-builts are complete and accurate. 
d. A complete set of marked-up specifications with "Record" Ol' "As-Built" clearly printed on 
the covel'. ESO shall ensure that all deviations from progress specifications are accurately ancl neatly 
transferred to final as-builts. 
e. A signed anclnotarized affidavit indicating that no asbestos containing materials were used or 
installed during the coul'Se ofthe work. 
f. A list of each piece of equipment having an individual value of$500 or greater. The list shall 
include, at a minimum, the name, make and model number, quantity installed, value of equipment. 

4.18.2 Final Inspection. ESO shall infolln City in writing that the work is ready for final inspection. 
The City will, within ten (I 0) business days, conduct such inspection. If City find s any elementofECM work 
to be deficient, City shall, within fifteen (15) business days, provide ESO with a written deficiency list. If 
ESO receives a deficiency list and once ESO has completed all items on the deficiency list, ESG can request a 
second inspection by City to verify the ECM is complete. Again the re-inspection shall occur within ten (10) 
business days and a written response within fifteen (15) bushless days. 

4.18.3 Acceptance. Not later than fitteen (15) business days after final inspection without any 
deficiency, City will provide ESO with a Certificate of Acceptance of all ECMs, in the form of Schedule 0, 
signed by the Mayor and the Project Manager, which shall establish the Commencement Date. 

4.18.4 The date of the Cel1ificate of Acceptance shall be the date of the commencement of the 
wananty period for the ECMs. Except a specified in Schedule C (ESC's }"faintenance and Training 
Responsibilities), any maintenance and repairs due to ordinary wear and tear caused by ECM use will be made 
at the expense of City. 

4.19 Qj)erating Manuals. ESO shall also furnisll City with at least three (3) full sets of diagrams, 
instructions, manuals, rep01is and other documentation needed to maintain and operate the ECMs. ESO shall 
also provide City with an electronic copy of all diagrams, drawings, manuals and documentation. 

4.20 Disposal ofMateri.ls Removed. ESO shall provide City with written documentation that lamps and 
ballasts removed have been disposed at a qualified facility, in accordance with all governing mles and 
regulations. 

4.21 Direct Purchase. City will directly purchase some or all ofthe streetlight equipment from a vendor 
and to provide such equipment to ESO fOI' installation. In such event, ESO will comply with City'S 
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procedures for obtaining such equipmentthim City. 

SECTION 5 HAZARDOUS MATERIALS 

5.1 ESG acknowledges that compliance with Ihe Nalional Emission Siandard for Hazardous Air 
Pol/utants as promulgated by the United States Enviromnental Protection Agency pursuant to Section 112 of 
the Clean Air Act is a continuing obligation requiring any and all demolition 0" renovation activity completed 
by or on behalf of the City, to conform to the standards for such activity as set forth in 40 CFR 61.145 . The 
City shall obse,ve all notification procedures established by the United States and Florida Environmental 
Protection agencies in the execution of the Work under tIus Contract. 

5.2 The pertinent provisions of the Hazardous Substances Conslruction Disclosure Act, 415 !LCS 7011, 
(the "Act") shall apply in the event that ESG or any of its subcontractors encounters any haZllrdous substance 
or material covered by the Act in the performance of the work, the existence of which has not previously been 
disclosed to ESG by the City. ESG shall , before disturbing snchmaterials, immediately notify the City orthe 
location of such hazai'dous inaterials. ESG shall advise the City as to whether it is feasible to re-route the 
Work as to avoid such materials. If such re-routing is reasonably feasible, ESG shall do so without additional 
compensation. If such re-routing or avoidance is not reasonably feasible in the judgment of the City and snch 
material must be disturbed or relocated to complete the work, and if (i) removal or contaiument of the 
haZllrdous substance or material cannot be effectuated without a cessation of the work; or (ii) applicable law, 
rule or regulation requires cessation of the work, or (iii) continuation of the work exposes any person to a 
substantial risk, ESG may suspend its performance of the work without penalty until the substance or material 
is removed or contained by the City. 

5.3 The fo llowing options are available to City in the event that undisclosed hazardous materials are 
encountered in the performance of the Work by ESG or its subcontractors; 

(i) Iffeas ible, City may direct ESG to modify the scope of the work to eliminate portions of the 
work affected by the undisclosed hazardous substance or material. 

(ii) The City shall not be liable for damages or other costs or expenses incurred by ESG if the 
existence of the hazardous substance or material was disclosed to ESG by the City or, ifas in 
its investigation of the related premises in performing the Audit and recommending the 
ECMs, ESG should reasonably have been expected to discover or anticipate the existence of 
the hazardous substance or material and ESG could have developed the scope of the work in 
such a manner as to avoid said haZllrdous substance or material. 

5.4 ESG and City agree that any work relating to (i) asbestos, material containing asbestos, or the 
existence, use, detection, removal, containment or treatment thereof, 0 1' (ii) polIutants, hazardous wastes, 
haZllrdous materials, contaminants (collectively "Hazardous Materials") or the storage, handling, use, 
transportation, treatment or the disposal, discharge, leakage, detection removal, or contairunent thereofwhich 
is not specitically provided for in this Contract, is the responsibility of the City. . 
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SEGTION G PA¥MENTS TO ESG FOR PROJECT WORK 

6.hl Gpetl-baak-pfk;ingwill be required 101' a cost reasenablcoossl'c¥iew,-sHclHhat-ESG-wi1Uiilly 
<itsslesG-all-cests-af-marel'ia-ls-and-labal'-J'HIsllased-anG-subcantmcted-by-ESG-aAG-a-Hst-{)t:-hall~~Y-l'ates-alld 

pa"itlen-descl'iptiallS-fal'-labar--eI'-';t~PfiG0S-pl'E>¥i41d-by--E£G.----+lte-eI'en-baak-l'fiGing-sheet-is--insluded-as 
Append~sHmates-fGl'-1mlHber sfheurs l'e~dfeHhc-pIGjwt-alld4wiaHelWGt:-these-budgeled-h8llI's 
sha~'t.m'6-l'Iiel'-Wffite~~'-ShaII1l91 be-paid.--ESG-will-illahltain-cost-acGOuliting 
r-8GaHIs-en-alltllel'ized-wel'k-l'el'iOImed-Hndel~aetual-eest-s-fGF-la9_al\d--IllateFial,eHlth"I'-basis-l'equiFing 
accolmHng-FeGOffi&-ESG wi II aFiOl'd-tl10 Git)' a<lcess-te-thGsG-l'CGord-s-and-pFeS"l'¥C-them-f"''-8-pel~ed-eftltrc" 
~)-yGars-a-ftcHHlal-paynMllt. 

~ +he....,'tu-4>'lIcnt-GOsts-cem-peaentef--harG-GOsts-wil-l-be-c¥ahlat"d-tl ... 0Ugh-p1~e-analysis-te 
Gempar{)-OOsts-witil-reas0Habl<>CI~I,ia1;u"h-as-"stabltshed-aatalag-alld-maloket-Pl~ees.-IHElJv.idu~l-eost-liR6-items 
w;.II-b0-Wi.j.J-be-eolHpal'ed-te-the-haffi-GOst-totai by lIi"i d ing-in<itvid-uai-HnG-items-by-tl\e-pFojGct-ilar-G-eost, 3s 
defined by AfA, te-arrive-a!-a-erceHtage-et:.lIaffi-Gests.+llese-cest·s-wi-Il-be-colHpared-te-the-Cos!-Aver-agcs 
I4ejeGt-1database-of-5-l-Gompkted-prejects-mrgel,tllan-$4-AlilllellooJ.l.a.rs·eompi-lea-hy-the-i'enn-State-Faei·lities 
Engine"Fiflg-fflstitnte. 

6.1 GempensaHel1-te-ESG 

6.2.-l--EGM-fuSta.J.laHOll ESG wil!-OO-GOmiJ6llsateMol'-iHstallaHGfle#he-ECMs-a'ld-tHlining-and 
"1Iflua-l-mGnitGFi-flg-seF¥i"e",-b-y-a-guaFa"teed--ln~ll-f",eQ-pFiee--iH-th<H\1neuf}t-ef-F0Uf-M~H-iGll-+IHee 
Rlindfed-lIifty-S'x-The, .. and-NineH!nldred-+wellty-One-and-()Wl..()O-J;)Gllars-(-$4,-3-56,9-2hQ9..)-(~"~F8ntGed 

M,,*iBH.m-FFiG~}<>x-c-I,,<itng-Qwfl,,,"-s-eoH#,,geHGy;-in-a<lG"Hlan()C-W·ilh Sehed,,,Ie-E (-GeHlpelwa#01I-1e-E8G} 
+11e-tG(al-iHstaJlaHGI1-!'Iice-is-a-guaranteed-maJ<Hllum-j'jx-GQ-~EGM-H~sta~laliGH,sHbj6etenly-Ie-the 

IllGdHleatien-iOr-v-aryjng-con<itfien-otiler Illa.l what-has-beel1-defined-in--SOOedule-A-and-th0-Energy-A-ud-i~ 
E8G--Wi-ll-bear-lbe-fuI-H~sk-ef-a" 1y-fll'iGC--iHcfCasGS-ffilG-tG-4)enBlruetleH-ddays-eHIlGreas6S-Hl-tlle-eost-feF 
.nale.'ials-and-Iabel'. 

G.2.2--A.mmal-Mel>itel'iljg--City-wili-eGmpensate-ESG-on-an-amlual-oasis-fGlmeasm'e.oont-and 
VCI~'fiGa(.ieIH)f.the-ll"hi_d-ellefgywst sa"i IIgs-at-the-annual-amGHnts-ltstGd-in-the-f(} I·lewing-tabJe~Paymeltt 
wi-ll-oo-tnade-a.fter-G'tyls-re<leipt-and-aeeeplMee-ef--the-Annual-ReeGHGi-liaHell-R-GpGf"l,-il1-8Gooroanee-wilh 
Soot·ien-&,.6-and-Sehedule-H. 
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6.3 Rea~ifce I!lfefffifltieth-Eaeh-payme,*-fe'luest-sAal!-ioolooe-Il!&-feliewing-il~Hatien; 

1. GeHI.aet-NtimbCf 
~ Project Name: Energy Savffigs 
3, EeM iaenliH€alioo 
+. City's r"IJresenlativel prejeet ",aHagel' 
1>: fletailed-esti mate-ooa-paymel1t-request-en-a--slandar<i--A-TA--ferm,eevering----t�le 

peree.,t"ge-ef-tl-re-letal--oolettllt-ef-H,e-t>~ieaI-We"'<--whiGIH1as-"een-eGmt}lete<i-fHlm-ilie-slafk>H+le-joi> 
ttl' te 81ld inelud ing the-ffist say eftlle preeeeiflg-meeHl;-tegetllel'--Witll-tt«antity-and-!!HlI-j>H£es-4matel'ials 
aH<i""'*l'lipmettt--tt!i-!i;,ed, 

6, 'file-tt1lil'eest-ei'sHelt-nlaIeFials-antk'llitplllCHt-fe'luiFed-in-tll&tleFHte>lent--we,i<;wIlieh 
has-been eel ivereclte the-sit&etlcl-suita"ly-preleeleEl-i>ut-net as yet iaeGFpeHlted-in-ilie werl., aml-faf-w!.iell 
paymeffi-i5--be'Hg--sellgltt. 

'h Patt ial-Release-ef-bien--fiem-eenh'aGtGr 
8-, Parti~!eases--ef-I,itllt-!fent-eaah-sllb-c--ellf"'Glef--en-tile-IJaymaffi-request 

9. Gensen,,""ef-Sul'ely 
f{), St'6eenlraeter Utili.at-ieA-ReI,eH--ieeHtifying all stffieonli'8Gters-and-lllatel'ial-sUt11* iers 

J+. Stteh-ethet'-8upperling evidetlee--as--may-"e-Fequired--l>y4wner-ancller-the-EHglneer, 

6-A !nifilll-l't!yme!lfo---Pl'ier--ie--sub,ltillal-ef-its-initial-payment- reqHest-,---ESG-shall-flave-5U6.niUea-lhe 
fullowing-ite.ns-'te-the--Gity-l 

h hist;-oi'subeenlraelfll'S-£lnd--suppliefS 
:20 Pt,&jeekeheattle-wtth-sehedttles-f'0f-Caeh-EGM-G-reup 
3, &lkedule-el'--values 
+. A-H-eUffent;-eeFfi+ieates-ef-insuraHee 
1>: P"bHe-eonsl"Hefi,,,.-bl}nd-er-plI)'meffi-aHa-pel,ool'lna,,ce-bel,ds 
6, fles-ignati8lHlf-ESG-"t--Pmjeet--MallagCl' 

'Fhe-i llililll-pnYffl<'llHequest-\v i·n-'lel-be-aeeepred--m}less-a l-I--of~the-aaeve--itanls Ilave-bee'H'ecei-ved--by--Gity. 

6,5 Pregrcss-PaymeHlso---ESG-may-itWeiee-fer-I'HlgFCSs-paynlellts-fel'-eonslruct-iI}H-et'-i-nst<l llat-ieA-of-tite 
E€Ms-ell""fl-meeH>ly--basis--basecl-en-pereetltage-ef-the--woffi-pkysieaHy-ee'npleted.---AIl-I'"ymeIlHeq"ests-HHI 
retjUitoe<He-be-soomtfle,l-itt-cl-roft-fafllt;--in-advtlflee-Rna-tte,,""mOI'e-than-enee-eaeh-._ntlr,--v-ia-enmil-te-Ille-Gity-'s 
~rejeet "'llllage .. 

~ fHVl}ices. Aftcl' revtew-lllld--atJpreval--af--Hle-a.aft, m;G-shall--prepal'8-8n<l--subm-i-t-<ltl-eFigitlal-f.il-l3I 
payment-re'lHesl-t<Y.---Bi-ly-ef-WcslcP-nlln-Bellcli---A-ceot}n-ts-l'ayal>le,--l.!()....Bo.<--J~66,WeSWaIm-B.ae",--Fl. 

33492 3366. 'n ttl ie •• ",u.1 icienti-fy-the PO n"m!Jer-and-e8lllrael-ttH-llllJer.--&woiees-shall-ieelltify ihe-naIBre-er 
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the-Werkalla a"tes(-sTefsewiee,-A,H-tleeess'\I~aek-tlj>-do""meHlillien shall "a ~raviaea Ie the satisfaotialHlf 
!he-Gity. The City willnet-ba respellsi"'e fill' Ally elelay--iH-jlaynlent ifESO slffim#s its inveice te allY ethet' 
.<It!feft 

671 N9-jlaymeIlHnaae-llflaet'-1llis-C--oIl!faet-shAI I-be-eenel$i¥e€'lielenc-e<>f!he-~IJenlliffi€e-ef!he-We'*"Y 

ESG,cithel'-whelly-e1c in-p"ft,anEi-n9-jlayment-shAH-ee-eellstHiea Ie be aR-aeo~taAee-efel' te l'elieveESG-ef 
li. bHi Iy--fe f-the-defeot-ive,-faul !y--<ll'-inoo Hlp iete-reHGitien-ef-the-Wef\<; 

6,8 Payment eftiweiees-ri'-aymellkYill-he-lnaee-lIpoH-reeeipt-ef-a-jll'opel'-ilweiee-i.HleeereaHoe-witMhe 
beeol-Bovemmefit-Pretnjlt-Paymenf-A<>lTSeeHe.h2-1+.-10, et al., Fleriela-Statutes;-whien-atse-establishes-a 
j*0ees9-RllEi-femeElies-feI'--1l01l-0eHltllial1oe, 

6,9-,-1 In-aeeordmlcc-wcith-tll6-bocal-B<Wel·tllnent-P-lempt-Payment-Aet>*1Hlil-ti-le--W0fk-aHd-emire 
Prejeet-is-eetetHl-ineEi-te-bc-flIly-l'eroent-l'hysioally-(-S()ll/o)-OOHlpleIe,G,"Hel'-Sllall-w itilllel<Hoslaitlago-oi'-ten 
pereellt-fl·O%}.frelR-eaeh-jll'egress-payme»t-paiEl-to-BSG-basea ell ESG's-esltlllate-allEl-iHveiee.-+he-J>tejeet 
wHI-bc-censidered--5()ll/o-eolnplete--tll'olHlemplet-ion-ef--S()o/o--&f-!he-aetllai-seepe-ef-wal'k, illeillaillg tllose 
ohange-ol'defS-iJutiateEi-by-City-fef-lldd-itioll-eI'--lllooificat-ioll-te-tl!e-soope-ot:"vo11<. 

~ Aftef-t~e-I>l'Ojeet-is-detefHli.neEl-to-be-!i()%-€on1-j>l"Ie;-aA<HlIIless-()lHsrwise-pf011ibit~o-by-the 

tefl'l$-&f.any-fedeml--gffiHt-f~lld i ng-tlle-I>rejeet-in-whole-eI'--iH-paflHj-GwRet'-Shall--withhelEl-rolaiHage-eF-Ave 

pe<eetlt-(-5%) frem eaeh-jlregress--paymeHt ~ai Ei to-BSG;-aH(-I---i~G-ffiay-preSetlH& City a paymenl reqttest 
f",cup-te-half-(-5()l'/~-efthe-retnfnAge-held-by-City-(-SQ%-&f-!he-SlJ%-fetainage-al""ady-wi!hhelEI----Not-SO%-&f 

telai-relaiflaget.--lf-Cily--has-gI'0HHd!H1HdeI'--JIlefida-law-to-£0Ht-inu8-lEH'eta-iH-all-eI'--R-jlGl'tiSf! ef th~lested 
l'elainage,Gity-lllay-centinHe-te-held-al·h etaiBage.--lfI>I'OjCGt-iS4l0t-oR-Sollednle-;vhsn-reqttGst-folcpayment-of 
r~aitlage-i!Hubmitted,8!y--mlly-eo,*iB,,<He-l-lelEl-all-Jielaffiage, 

6,-9,3 Nnal-paymellt-lnRy-be-1l1ude-to-cel'lnin-select-sub-eeHtraetOl's-whose-wmk-is-satisfaGtor-i1y 
eell'plctcd-PAolc to-thc-telnl-cempletion-oHhe-P-l'Ojeet-bllt-ellly--upen-advanee-wl'ilte,r-appreval-ef-City-and 
Smety-, 

6.9A E8G-shail-ti",ely-pay-atld--tlet-with~eld-payHlenls te sub-eeHffileters if sueh-paymems-~""", 
beetHtlodc-to-E8G.- Slu;uld--lVitilll&ldi llg-eeetW-f&t"8H)'-I'Ca50l1,-ESG--shall ilnmeaiately I'"tum sueh lnenies-ffi 
City, aeijust-ing-jlay fe~uesls all~jeGl-beGkkeelling-a5-fe~fIi.fed. 

6M-O CoHti,>genw-Ftmds.--All-eoHti llgeney-sums-are-owllel"s-eontingeney-fo",aS<lnd--remain-tRe-pl'0l""'ifef 
8!y--l1mii--the-e><pense-ci9-eppreveEi-in-lVfit-ing.-Sehedu\e-B-i"slud<lS-<lll-Agt'Ced--suIll as II eelllillgetlcy,wl!iGh 
anlount-is-iclentffieEl-selely fill' buaget-plll'pOSC9-aH<l--ren"';IiS-lHe City's flJllas: $93,880 fil l' adEli'He H,,\-slfee! 
IiglititJg-tlll~()MeJ'-l'llillefial-eost-illereases;",iol'-lo-eotltm_ClIHE>n .. --tlse et' eantingeney f" "6<Hltay 
"nly be "pprevea tel' IhC-jlttfpose "I' <leffaying-el<peHseHiue IE> ,,"tereseen-eenffit·ie.is--anEl-materials-pfi€e 
iflel'eflS~G-shaH-()b!rtin-pl,ol'-wHtte'1-8l'prev\l\-frenrGity--I'fief--te-!he-exf>etla i!"re ef eeHiffigeHey--fuHas 
61l<l SSG will-be reEJ:" i re<ll&-fllfllish-dea""H"*"tien-evid-eH~"""OOitHt'1lS-el!arged la eeHling_Hey prier Ie 
!hc-releasc-of-sttelt ftIllas by Gity..---A-I-I--IlnooffiHlilte<l-eOHlitlgeney ar allewatlee-fuHds-H",,,,j,,-the-Hn,as E>f the 
C#y.. 

6M-\ Ellel'gy-A-HElit-Fees..---'fhe-value-establisHed-f'OH·Ite-EHeI'g)'-A-HElit-is-set-Hlti-h-en-Ssl!ed-uIe-&-1'1,e-rees 
l'aiEi-te-ESG-f&I'-Colnj>letjol'l-oHhe-EneI'g)'-A-uai t-sflaJ.l-e"leulated--by-red-neillg-tlle-estabJ.is~e<l-vaHIe-by-$4G;(lOO 

Ie ereail Ihe City fill' the ad<liJ.iona-l-e"'PeH5C9-filHI9-eeHStHlant. 
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6,.\-;! \l'mell-hist. 

6.-h!.-I---FeHawiflg-<lelel'ffiiHation ay the City efsu95taHtiakemplelion<}Hm-I>GM-GroHp-ami-Gfealiell 
of-tlle-p"nell-Jist;-E8G-sh"J.l-sepnfelely-list-eAefl--itenl-~f.lHe-pl",eh-list-re""ired-feHillal-eempieliol-l-GHd-th" 

estimated-eest-t}f.ee'Hl'lettng-eaeh-item,....:r~le-Gity-may-retaill-a-s\!ltH*!aal~()QA>-&f.1he-estimatea-£osl-of 

eOHeettng-n,,,I-eeH1j7lettng-Jlle-t,nl1'lished-items,as-<iet<!fJnilled-lly-tho-Gity. 

6ol~If-ft-ge"d-f"ith-<lisptlte,-flS--<!eIeH"itJecl-hy-Gity;--ex-isIs-oo--l"--,,,helile,~0Ile-el'-Hlol'&-iIe'l>S 

identified-Blt-t-lle-puneh-list-have-been-eo'llf)letetl--pHfsual>l-te-!lte-G<>nlfaet,Gi!y+llay-eentillUe-to-witllhold-.,p to 
J.50%-eHhe-tetal-easls-le-eamplete-sneh-items(-sj, 

6-cl-3-+-tJpan-€i!y--C--et'liflente--ef-Aeeepla~H>Il-EGMs--alld/ol~BGM-GfOHps,alld 

etlfl'l'lfanee-with-ftfi-€ity-'s-feqIl-irements fe,' Projeet Claseeal, eentflinea in City's SI,eeiI1eation-O-HOO, 
attaehed-i!l>-Ap""mlffl--5.-ESG-tHay-stlbnlit-lhe-futal-I'll}'ll1ent re'luest fer tl,G-I'rojeGt.---In-casG-&Hlisputed 
indebtedness-er-JieHS;-ESG may submil-in lieu af ev iEienee-eft>aylllent a SHFe!y-9l'-pHbJie-eenslrllGttetHlooG 
satisroetory-te-Gity-gutlfaeleeing-paymel>l-eflll-l-sHelHlisptltea-mneunts whetl-adjndieated-in-eases-whe,<>suel, 
l'ayHlent-ha9-flel-already aeen guarallteed-Ily-a-sU1'tlly-el'-ben<l-. 

1-0 Fitlal-Geltitientien-by-ES~lcits-engiHeel' 

'" Certified eapy Bf I'""eh-liSI Stflting eaeh ite"r-Itas--been-~emp leled-<»'-&tlterwise 
reoo!ved-aml-eeeepte4 

3., Final-Statenletlt-ef.A£""<lnting reJlestiAg: 
!h eflgi+la-l-gaaranteed ma"illllHH-J'Hee 
IT. any-appre'ied "hange arder (with ~H(mt-ity-a1l<i-ll!l#priees-whe1'tl-Gl'PJ.ic-abl<» 
a. aIImvanees I 6<}nliHgeRG}4lS6 
<I-. <iedtietiens fal' <lHe9I'fe&tea ",el"k 
'" deffitetiens fal' I"e inspe.ttall eesls 
f. dedtietiens-fut'-I"e testing eests dHe to fuiled-tests 
go etlleHldjuslmenls 
II. a<\tusl"d-eem!faGl-pri€a 
h payments-IDa de 
j, ooy-pending payme!lt-reqHeSls 
I.. 5H1lH'effiaitJffig-due te Centraste,' 

40 FinIll-GhaHge-G<del';-'H1I'1>lteable,-reJIeeting-approved-adjllslmeHIs-te-tHe-GHal'aHteed 
MruHmHHt-Pftce nal pre'iiausly Alade By Change OrEle" 

5-0 BeettfflelltflHen af I'rel'erdispasal af lamJls alld-ballasts 
5-0 Netarj~ed and-eerpel'ftte-sealed Final Release-ef.hiens-ff9Al-flIl-,,,,b-ef)HtfBeters-and 

sHppliel'So 
6, Netflffled-and-eal'l,efBle-sealed-FitJa-J-Release-of-hiens-fwIfl--BSG 
'10 bietlal"s Affidavit-fretn-6SG. 
g, Goosel>t-ef.surety-fel' fiAal payHleHh 
9-. A-I-H'[leratittg-manual5-flet-a-Jready previded-te-Gity 
j-(), All written ·Nat..-anties nat already pra'/iEiea to City 
I+. AH-pre-1""l"isite9-fel'-Sllbstantial .alHplelian and-filtal-eemjllelion-ltave-be&IHnet, 
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:J::lte-making-aIIG-aG€ep!anee-of-the-final-paYlllenl-shall-const itute-a-waivel~and--release-of-ajj--GIa i l ll s- l>y 

Genlfae-te""'J«!eltHltes<>-pl'6¥ieltSly-ffiade-ln-\¥litffig-aRd-stHl-" w.;et!Ie<h--EI2,S~ 

6A4 biellstReleases 9 f biens. 

6.-14.-1 Nellhel'-til&'fiHal-PAymenl-nel' any-ltal'l-ef-IIIe-reta iHed-pel'eelltage-shall-becolne-due-until-ESG 
shall-4elivelcte-Gi!y-eetnplel&'release!H)f-all-e·laill'ls-elcl-iells-aI'isiIlg-<Jul-ef.th&'l'fOjeel-eI'-Wol'k,-eHeeeipts-ill 
ful[-iR--liel~tl lereoHl Ild-;--#'requil'ed-ffi-eitheHase,an-affida-v-il-!llal-se-falcas-ll&'has-lmewledge,ol'-hlffimlatioll 

tRe-release-ana-reeeitt!s-iHGlude-all-tlle-labolcona-matel'ials-fol'wlliGh-a-liel,-olcclaffil-Otluld-be-filed;-bu\-ESG 
Inay-;-if-any.,;uo-eeAlfae!eH efuses-ttl.fllHlfsl>a4'elease-eHeeeipl-in-full,-furllish-a-bond-satisfactof}'-ltl-Gity,to 
i lldemnify-Gi ty-agaffis~any-elaim-eJCIiell-{i·'I·eases-\vltere-sueh-paymeIlHS4lol-al l·eady-gllaFallteed-by-Sul'etY-Ol' 

l'el'ftlFlnanee--BondjoBSG-shall- lIse-Gily-'s-fonns--fel'-all-I'eleases-of-liens.---All-releases--al'e-l'e<tllired--te--l-lave 
eFigiHal-;;ignatul'Els.--A-Il-vakl8S-en-\·ieR--feleaS6%hall--be-llonsistelll--wit-il-t11&'subcontf8ets. 

6.~rf-any-&laiHl-elcJien-I'elna i lls-ullsatisfiea-aftel'all-paymellts·are-maae,-ESG-shall4'emnd-ttl-Git)' 

nll--meReys-lhat-tlle-lattef-may--be-oompeileEi-to-t)ay--iiHlisehaFgiRg--s lteh-Et-lien,tllellldiHg--eikest~-aHd 
l'easoRabl&'8t!eFlleys' fees, 

6.14 AssigAmeRl-e(:.Glaims.- :J::h&,Gily--sha-ll-llst-be-bolllld-l>y-any-assigIllHeHt-by-ESG-te-thiFd 
palties-ef.moAeys-4le-el'-la-becoHle-due-eF-eHlRyce!heF-"'ai lHs-it-lllaycllave-ulldel~s-Gollt-l'act-eKeept 
whe",-the'Gity-eORseR!s-ill-wFit·itlg te ae so-bolt"'!. 

SECTION 7. FISCAL FUNDING 

7.1 Current Expense. City's obligations ullder this Contract constitute a CIlITent expense that is payable 
exclusively from legally available funds alld shall not be construed to be debt, liability or obligation within the 
meaning of any applicable constitutional 01' statutOl), limitation 0 1' requirement. Neither City nor the State nor 
any politlcal subdlvision 0 1' agency thereof has pledged any of its full fa ith and credit 01' its taxing power to 
make any payments under this Contract. 

7.2 Annual Appropriations. City's performance and obl igation to pay under tlus Contract is conti ngent 
upon an annual appropriation. City is subject to the appropriation offlllids by the govenung body or Cit)' in 
an amount sufficient to allow continuation of its performance in accordance with the terms and conditions of 
this Contract for each and evelY Fiscal Year fo llowing the Fiscal Year in which the Contract is in effect. 
Funds must be appropriated each year prior to costs being incurred, Notlung in this paragraph shall prevent the 
making of contracts with a term of more than one year, but any contract so made shall be executory only for 
the value ofthe services to be rendered 0 1' paid for in succeeding fi scal years. In the event fllndsto fi nance this 
Agreement become unavailable, the City may terminate this Contract upon no less than twenty-folll' (24) hours 
notice to Consultant. The City shall be the sole and fi nal authority as to the availability of funds, 

7.3 City's Intent to Request Appropriations and Make Payments. City intends for this Contract to continue 
until a\l payments contemplated under Section 6 have been satisfied. City agrees to di rect the person WitlUll 
such City in charge of preparing City's budget to include in the budget request for each Fiscal Year the 
payments becoming due in such Fiscal Year. The Parties acknowledge that appropri,ationfor such payments is 
a governmental function thai City cannot contractually commit the governing body 'ofC ity to perfolln and tlus 
Contract does not constitute slich a commitment. However, City reasonably believes that money inanamount 
suffic ientto make a\l payments can and will lawfully be appropl'iated and made available to permit continued 
utilization of the ECM in the performance of its essential functions during the applicab le Terms. 
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7.4 ESG's Righls if Non-Paymenl. ESG and.City agree Ihal Ihere is no intention to creale under Ihis 
Conlrac! a right in ESG to dispossess City i1tvoluntarily of the legal title to or Ihe use of the ECMs or any 
underlying equipment If City fails to make paymenl to ESG for installation of the ECMs, then ESG shall 
have the right, to the extent permitted by law, to obtain ajudgment against City [rom legally available funds 
for compensatOlY damages in the amount of the then applicable construction progress paymenis due for actual 
services performed, as shown 011 Schedule E (Compensation to ESG alld Deliverables). 

SECTION 8 PERFGRMA-NCE SAVINGs-GlJARAN'fEE 

8.1 EllergyiWatef;-alld-Wastewat<W-P •• foflnallee-Savitlgs-Guaflllltee-ESG-HasfaRnulatedan4v_idea..a 
wFil!etl-GHarantee-tltat-lhe-eest-saviHgs-attfibuted-te-tke-EGMs,-as-set-fel'tfi-ffi-8ekedllle-F, will-meeWl'-e'Weee 
tlle-oostfrflftl1e ECMs and-the-eslitl"lte<kest-saviHgs-set-feAh·;n-llle·Energy-Allcl#t-su~(41(e); 

FleFi<la-Stalutes}-!lnd--that-lhe-aAlauRt-<>f-any-ool!!al-<l,mllakavil1gs-meel ar e""eea tat<!l-aAllUal celllra&1 
I~ayll\e_aoo-by-the City fol'lhe-ECMs-pumllant-kl-§489.-i4'it,}-)(dj(-%-Flelwa-8tatutes.- '1'he-Guaffintee-is 
attaehed-as-Sehe<lule-f..-providing4He-aHnunl-level-efBes~avffigs-te-ae-aehieve" as a resHIt-ef.th<>-E'<{;M" 
t)l"(witled.fol' in-tlli&C-OOfraet-aIlMn·aeeerdanee-witMhe-Savings-Gaieulation-Forlffilkl-set-fel'lh-in-8ooedule-G 
and-tlte-Measllrenlent-and-¥efUleatian-Plull-set-feAh-iH-8ehedule-H, ana-ealeulatetf-iH.€ompHaneewith-FiOficl& 
law. -'fhe-Cu8fantee-is-set-feltll-in-8IlHual-illcremenls-ffil'-the-lel'H.-ef.tlle-CeRtract as SJ*'l»fied-itl-SelleEl<lIe-J1 
and-l!as-geeIt-SIt'HeIuled-se-as-to-be-suff"reiellHe-eevel'aR}'OOd-aII-aRllual-paymeAls ,·e~u i[eEl-te-b&!""de-by-the 

Cily-as-set-fel'tl!-in-8eheeule-B-(Golllpellsatioll-/fJ-ESG-)-plus-City' s-finaneing-eosts. 

8.2 Measming-Gest-S,willgs.---E8G-allG-City-\ViH-measl+fe-llle-Cest-SavingfHlSiAg-ll!e-eest.eavlngs-fe"HIlla 
set-fut#l-in-Scll~dnle--G (Gost-8avil1g;~FoI" lllIla}-and--the-meHiteflllg-aHd-vet#ieatien~lans-set-feflh.-i.n 

SeheduleH (Me"iloI'iflg-Ol1d-Vel'ifie(llioll-P.lal~G-wiH-enSHl'0-lAaHhe-report..u;ost-SaviHgs-l!ave·iH-fae! 
eeen-reeogni;red-eJ'-Ill6-pfOvlsions-of-8eetion-8.-7-wiH-apply.-IIt-tlle-eAse-eF-eA6Iogy-re!ated-EGMs,-th&-Cost 
Savitlgs-sJ.Jal·\-l)e-ease<l-en-fhe{ntematienai-Pel'fol'manee-MeaSllretllent-and-Vel'itkatieIHlreleeel-(-"J.IlM.V-P'!.) 
(.Janualy-1(HOj.--Monitefillg-and-Vel'i·fication-ef-savings-shall-ae-c-a!GH!ated-usHlg-a-metilodo!og)'-frOnl-the 
In!emaliena l-Pelfeflll!lnee-Measurenlent-and-Vet'ifieatien-Pl'Otoeel-("lPM.v-P'!.)-(.Janllal~.(H{)j,that-pI'Ovides 

fof-aclual-saviDgs,as-prevideG-iH-§489.14-5(~({ij(~),-FleFiea-SlalHtes,te-be-nle~eal'ly-against-tl16 

Baseline-alle-as-set-felth-in-8eIHldllle-J-(1Jaseiil1,,).---AIlY'adJuSlments-lo-t11e-l'klsaHne-are-su!>jeet-to-Gity 
ap[3revah 

8.3 Enel·gy-Reeerds.-Gily-llas-fuf"flished-ol'shaj.I-fuFHish-(ol'ea~se-itS-SlIPpHem-ie.ftlHlisllj·teBSG,upOA-its 

re'l1l6st,--all-af-it8-fC-oords-aIl!l-eaml'lete--data-<lOll€6FHin~Ael'gy-Gl'-lvaleHlsage-aAd--e1lel'gYAvatef-related 
11IaillteHaflco-fol~tl·,e-faGiHtie8-l'elated-to-t l,e ECMs-desGI~bed--ill-8ehedule-A.--IlllriAg-tfle-1'8HH,Gity--IV;11 

pl'<lvideBSG-eepios-efall-ellel'gy and-lvatel· bil ls-relevallHo-ECMs-on-lH'egll lal'-basi&£e-tllat-ESG~nay-p""vide 
tlle-AIu>ual-Recaneiliat-i"Il-l'ep01'l-id6lIlified-ill-Seet-ioFl-8,6, 

(a}- iHterilll-$tH'illgs.--IllteriHI-Sav·itlgs, as-define,l-in-SeGHet!-h1,eelong4e-Ihe-Cily-and-lviH-be 
ideflttfied-in-tlle4ir-sryeaf-A<111HaI-R-eeetlai·Hat·ioll-fel'et+. 

(b) Ytiiity-Rehafe . ...tIHlity-feeates-secUl'efi-er-eataine<i-dlle-to-tho-iflstaHaHen-ef.lhe-ECMs-lJelong 
te-the-C-ity-aIl<I-wi·ll-i>e-deftned-in-t11e fll·sl yeaMAIlI!aI-Reeeneiliaool!-fePel+' 
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8,!j Jl.aselill&-Gests. Aetual-sa'lillgs are measmed-agaiRst-baseliR&-€osts, th ..... ,,""I1S6s-lhatGily-ll'{lulo-havo 
-iHGHHed-had-the-IlGM&-1l0t-beell-impjemellted.-1'he-paFlies-agl'tlo-tl-lat-baseline-eosls-shall-be-ealclIlaled-usillg 
tlle-Baselille-set-fe rth-in-Sehedule J, whiall-has-\!eoo-based-ell-the-IP-M¥P-(Jillllla~)-guicleline&--Elelails 
ot'-tlle-Meni teriltg-and~ri-Heat1oJrmethedelegy-sl,al-I-be-agl'tled-upell-by-ESG-aud-t1Ie-Gi ly-a lld-speeifieG-i1l 

Sehedllie-M. 

8~6 Ailllual-Reeensm"tiOll-PlIfSlIaAt-tQ-§489.-I4.Sf5-)(-e-);'FI"ri6a-Sla!utes,-BSG-is-required-to-prwide-to 
Gity-a-Wfilten-annual-l'eeeneiHatioll-Ot'-tIle-Gest-Savings-rol'-GlI-BGMs.-Not-liI!el'-!/;aIHlinety-(-90j-Gays-afiel' 
eaGh-annllaleHHiversary eftl,&-C-e_neemeH!tlate,-ESG-wil-l-deliver-til-Gity'-s-P-rojee!-ManageHltI-AnHUal 
Reeelleiliatioll-fepe1't-fer-suell-?'ear,-refleeting-tlte-antelmt-gllataHteed-and-tl'&-aHtOllnt-et'-aGtllal-Gest-Sa-vtngs 
oehieved-as-ealeltlated-ffi-aeeeffi"n&&-witll-Seheallie G (Cos/ &lYillgs Ftmmlia)_ Up en delivel~e-l'epert 
and-a1l-suppelt itlg-aeenmentation;-Gily-wH-l-llave thirty (3 0-)-busitless-days-!e-aeeept-er-rejeet-the-repert~Gity 

shal!-provid6-\wiltell-lleliee-ep.>lIGIHejeelien,-wi-thill-the-stated-aesel't' IIlGetlel'ioa,-speGif:yiflg-the-basis-ef-the 
defjGienoy,--BSQ-sl1a1l-I!~YeBty-6lO)-&usiHess days te-eu_ uGh-<ieficieasy-aad-deliver-te-Gily-a-eafl'eG!ed 
reeoflei-l-iatioIH'tlpert. IfClty-ffiils-te-rejeet-eny-repert-(il1e1ltdiHg eerreGted-reeeAeil-lat1ol1s)-withffi-60-bHSilless 
days-of-reeeil't-of all reqt\il'ed--<ieGllmenta1iort;-Gily--sl,all ee eeell1ed- te- have--aeeepted-the-Annual 
ReeolleiHut-ion-eentftitled-iIH he-repeft-as-of-tl-le--HnftHllly-of-tl-ie-<>(Jfu-\Jusilless-<iay-l'eried, unless-a-iongel' 
aeee~lanee-l'el'ie El-is-mutual ly--agreed-upoH-ilt-Wlititlg. 'Fhe-AnHual-R-eeeHeiliatioR-report'-VefifieaH'>I' 
re~uirelllent-is-set-for4lHn-Sel-ledule-H-fMpl lile>'i"g-&-¥eI-ifieoli(JI 1--f!-lal'). 

8.7- Annual-Shortfalls.-Il'the-AnnnaI-R-eeeA"iHatioll-reveals-a-shortfal-l-ffi-guaratlleea-Gest-Savillgs, BSG-is 
li aele-fo!'-S"eh-sl1ort-fall-aad-shaH-pay-te-Gily-the-a-meH,lI-of-the-sl-l~aH-oHl-le-deekel'\'iee-(i'l<neipa l-plus 
i ntefes~),as-illeol'Parated-iH-t11e-Ellergy-Sav;llgs-GuaFafltee,-8Ghednle-l'-r-Gi(y-shall-submit-to-J>l;G-a-wl-i tten 

statelneHt-as-to-the-aHtenflt-<}f-lhe-sl1ortfall-te-the-rellt-the-Afl"ual-ReGoHGHiaHoIl-6H11l-Gity-RW~v-reveals 

slIeh-she l'lfall,-whieh Rlay be ill&orporated-inte Cify's resjlel1se-t~'-s-AI1A1lal-'ReceHeili filiofl~BSQ-shall 

rernit-sueh-payments-toCity-withiH-sOOy-(-6O-)-eays-et'-written-nofiee-by-Gily-&f-suGIHHonies-eu6;-lf-ESG-flli ls 
to-ulake-sHeil-puymenHe-City-wit-IUltSi*'Y{-6OtGays-afte r-demand-tl,ereffire;-Gi\y-demarrEi-paymeRt-plllj;lIant-to 
tlle-Eoorgy-Savil-lgs-Guftfanty-Bend-ideRfifieG-irl-Sehedule-F,.(fJ£WfflgII-Gllol'''"feet-aud-Sehedule-M-(£ " el'g)J 
SOV;"gs-GJIOI'OI'1jH301Idj, 

8.9 A-dditJeAaI-Matefial-Gests.. In 1-Ile--event--that--t-he-Gily-&l<fJeHds-ullalltiGipated- matel"akest fOl' 
wal-mnt·ied-EGM(s-)-eUa-te-tJ.le-failure-ot'-aHy-EGM manufaa!meI'-te+leHeHlcits-waHauty,-Gity-shall,illYOiee-BSG 
fOI' sueh-additJollal-rnatefial-eosts-and-ESG-sllfiH-l'tlirn9Hfse-Gity-fol'-SHsh-lllatel,ial-Gesls-within-thil1y-f.lOjdays 
of-inve iee-date.--A-rnallnfaelule l"s-4ili+uIe-le-HonenHts-warraHty sees llot-inel"de-eiroulnstaHGeS-WHel·e-tile 
wafwnty-elailll-is in sispllle-eue-te-Gi-ly'-s-itla!)ility--te-substaAtiate-the-vali6-ity-et:the-elainh -

SECTION 9. MAINTENANCE 

9 _I Maintenance. ESG is responsible only for the repair of new equipment installed under tlus Conlracl 
during ESG's one-year warranty period pursuant to Schedule C (ESG 's Mail/lel/al/ce Respol/sibilities al/d 
Tmil/illg) at no additional cost to the City, except or unless maintenance service is specifically detailed in 
Schedule E-(Compensation to ESG); provided, however, that when the need for maintenance or repairs 
principally arises due to the negligence or willful misconduct of City or any employee or other agent of City , 
and ESG can so demonstrate such callsal connection, ESG may charge City for tbe ac tual cost of Ihe 
maintenance 0 1' repair insofar as sllch cost is not covered by any warranty 01' insurance proceeds. 
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9.2 Standards of Service. ESG will el1sme that the ECMs operate in a manner wltich will provide the 
standard of service for lighting as described in Schedule O. 

9.3 City Maintenance Procedures. City agrees that it shall adhere to, follow and implement the 
conservation procedures and methods of operation to be set fOith on Schedule K (Cily's Mainlenance 
Re'1)Ollsibililies). City agrees to maintain the ECMs in good repair and to protect and preselve all pOitions 
thereoftha! may in any way affect the operation or maintenance of the ECM. IfESG contends that City;s not 
performing maintenance responsibilities in accordance with Schedule K (City's Mainlenance Re'pollsibililies), 
then ESG shall submit a report to City and City and ESG shall mutually determine what, if any, adjushnenfsto 
Baseline will be made. 

9.4 Stock. Extra stock of materials or other items not defined in Schedule A shall be paid for by City. 

9.5 Malfunction and Emergencies. The City shall use its best efforts to notify ESG or its desiglleewithjJl 
forty-eight (48) hours after the City 's acnlal knowledge of the occurrence of: 

9.5 .1 Any material malfunction in the operation of the ECMs or any pre-existing energy
related equipment; 

9.5.2 Any material alteration or modification in the ECMs 01' their operation. 

City may fake reasonable steps to protect an ECM if, due to an emergency, it is not possible or reasonable to 
notify ESG before taking any such actions. In the event of such an emergency, City shall take reasonable steps 
to protect the ECM frolll damage or injury and shal! follow instructions for emergency action provided in 
advance by ESG. 

9.6 Material Changes to ECMs by City. To the extent ESG is responsible for maintenance, City shall not 
move, remove, mOdifY, alter, 01' make any material changes affecting the ECMs orany paltthereofwithoutthe 
prior written approval ofESG, which consent shall not be ulU'easonably withheld, except City may perform its 
maintenance responsibilities as set forth in Schedule K (City's Maintenance Responsibilities). If ESG 
contends that City has 'made any material changes, then ESG shall submit a report to City and City and ESG 
shal! mutually determine what, if atty, adjustments to Baseline will be made. 

9.7 Material Change Defined. A material change shall include any change in or to the ECMs or the 
buildings 01' structures housing the ECMs, whether structural, operational or otherwise in nature which 
reasonably could be expected, in the judgment of the City to increase 01' decrease annual costs of energy usage 
by at least $5,000, in the aggregate, after adjustments for climatic variations. Actions by the City which may 
result in a material change which is subject to this paragraph 9.5, include, but are not limited to the following: 

9.7.1 Changes in the manner of use of the ECMs by the City; or 

9.7.2 Changes in the hours of operation for the ECMs or the buildings or structures in wltich they 
are housed, or for any equ ipment or energy llsing systems operating at the same locations; or 

9.7.3 Permanent changes in the Standards of Service set forth in Schedule 0; or 

9.7.4 Changes in the occupancy of the building or structure housing ECMs; or 

9.7.5 Changes in the structure of the building or st ructure housing ECMs; or 
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9.7.6 Changes in the types and quantities of cquipmcnt used at the build ing or structure housing 
ECMs; or 

9.7.7 Modification, renovation or construction at the building or structure housing ECMs; or 

9.7.8 City's failure to provide maintenance of and repairs to the ECMs pursuant to paragraph 9.2 
hereof; or 

9.7.9 Any significant damage to the ECMs or the building or structure, caused by fire, flood, or 
other casualty or any condemnation; or 

9.7.10 The permanent or temporary closing of a building or structure housing ECMs; or 

9.7.11 Any other substAntially changed condition, other thanlVeather, affecting energy use at the 
building or structure housing ECMs. 

9.8 Rep01ied Material Changes; Notice by City. The City shall use its besl efforls to delivel"lo the ESG a 
written notice describing all actual or proposed material changes to ECMs 01· the buildings or structures where 
they are houses or ill the operatiolls of the ECMs or their related buildings or structures, 110 less than thhiy (30) 
days before any actual or proposed material change is im plemented. Notice to ESG of mat erial changes which 
result because of a bona fide emergency or other s ituation which precludes advance notification shall bc 
deemed sufficient if given by the City within fOlty-ei ght (48) hours after the evellt constituting the material 
change was discovered by the City to have occurred. 

9.9 Reported Material Changes; Adjustments to Baseline/Benchmarks. Any changes ill energy usage 
which occur as the result of a reported material change shall be timely reviewed by ESG and the City to 
determine what, if any, adjustments to the Baseline set forth in Schedule J are necessitated by such material 
change(s). ESG and the City agree that any adjustments. made to the Baseline shall be in accordance with 
generally accepted engineering principles. 

9.10 Unreported Material Changes. Upon and after the Commencement Date and, as defined in ScheduleF 
(Energy Savings Guarantee), in the absence of allY reported material change(s) in the ECMs, their builduIgs or 
structures, or in their operations, if energy savings deviates by more than $ 1,000 during any month from 
projected energy savings fOI· that month, after adjustment for changes in climatic conditions, then ESG shall 
timely review such changes to ascel1ain the cause of such deviation. ESG shall report its findings to the City 
in a timely manner. ESG and City shall determine what, if any, adjustments to the Baseline set forth in 
Schedule J are necessary. 

9.11 Changes to ECMs by ESG. Notwithstanding anything to the contrary in this Contract or clsewhere, 
ESG shall at all times have the right, subject to City'S prior written approval, which approval shall not be 
unreasonably withheld, to change any ECM, revise any procedures for the operation of the ECMs or 
equipment or implement other saving actions, provided that (i) such modifications or additions to, or 
replacement of the ECM, and any operational changes, or new procedmes arc necessary to enable ESG to 

. achieve the guaranteed savings and; (ii) any cost incurred relative to such modifications, additions or 
replacement of the ECM, or operational changes or new procedures shall be the responsibility of ESG. All 
modificat ions, additions or replacements of the ECM or revis ions to operating or othel· procedures shall be 
made by written amendment to this Contract pursuant to §255.258 Florida Statutes. 

9.12 Replacement of Failed ECM. In the event that the City mustreplacc failed equipment with adifferen! 
product, the City will work with ESG to select a product with costs and performance specifications similar to 
the original ECM equipment. City and ESG will determine whether the replacement results in a matcrial 
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change which requires adjustment to the Baseline. 

SECTION 10. WARRANTIES 

10.1 Warranty of Design. ESG hereby warrants to the City that the ECMs shall be designed with no 
material defects in design, determined in accordance with sound architectural and engineering principles and 
generally accepted industty standards; and (ii) shall be designed in accordancc with generally acccptcd 
architectural and engineering standards. This warranty shall extend for one ycar from the date of the 
Certificate of Acceptance of all ECMs issued by the City._ Without limiting any other remedy available to City, 
ESG shall furnish at its own expense any redesign or revisions to the design documents necessmy to correct 
any material errors, omissions, failures or deficiencies in such documents with respect to the warrauty of 
design and constructability or installation of the ECMs, and shall, at its sole cost and expense, correct any 
work performed in accordance with deficient documents. The City's review 01' approval of, 01' payment for, 
any desigllservices under this Contract shall not be construed as a waiver of any rights undel' this Contract or 
any cause of action arising out of performance under tlus Contract. 

10.2 Equipment Warranties. 

10.2.1 ESG Warranty. ESG covenants and agrees that all equipment to be installed as palt of this 
Contract shall be new, in good and propel' working condition and protected by appropriate original equipment 
manufacturer written warranties covering all paLis and equipment performance. ESG shall be responsible for 
the repair of new equipment installed under this Contract wh ich require repair during the ESG warranty period. 
The ESG warranty period extends one (I) yea I' from the date of the Certificate of Acceptance of all ECMs 
issued by the City. ESG is responsible to repair or replace defective equipment under ESG wammty period, at 
no additional expense to the City. 

10.2.2 Manufacturer Warranties. Manufacturer equipment warranties for all installed equipment will 
be provided by ESGto City during final cheek-out and commissioningas pmtofthe official project close alit 
documentation. Manufacturer's and installer's standard warranties providing no less than (I) one year 
coverage are set fOlih in Schedule P (Equipmellt Warrallties). The warranties shall commence upon the 
acceptance of the ECMs. All manufacturer warranties shall be transferable and extend to City. The watTanties 
shall specify that only new, and not reconditioned palts, may be used and installed when repair is necessary. 
Warranties do not include failure results ii'om City negligence, or from fire, lighting, water damage, or any 
other cause beyond the control ofESG and its sub-contmclors. This warranty of materials and equipment is 
separate from , independent of, and in addition to any other guarantees in this Contract. 

10.3 Workmanslup Warranties. ESG warrants that all workperfonllcd under this Contract complies with 
customary, reasonable and pre.denl standards of care in accordance with standards in the industry and will be 
performed in a professional matmer and consistent with the Contract documents. 

10.4 Warranty Claims. The City is obligated to notify ESG of all wananty claims issued to any ECM 
manufacturcr within thirty (30) calendar days of issuing the claim to the manufacturer. 

SECTION 11. OWNERSHIP 

11.1 City Ownership of Documents. All tracings, plans, drawings, specifications, maps, computer files 
and/or reports prepared or obtained under this Contract, as well as all data collected, togcther with sununat'ies 
and charts derived therefrom, will be considered works made for hire and wi ll become the property of the City 
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without restriction or limitation on their use and will be made available, upon request, to the City at any time 
during the performance of such work and/or upon completion or termination ofthe ECMs or this Contract. 
Upon delivery to the City of said documentCs), the City will become the custodian thereof in accordance with 
Chaptel' 119, Florida Statutes. ESG or its contractors will not copyright any material and products or patent 
any invention developed under tlus Contract. ESG and it consultants grant to the City an exclusive irrevocable 
and perpetual right and license to use or re-use the plans, drawings, specifications and other materials prepared 
by ESG and/or its consultanls in accordance with Section 287.055(10), Florida Statutes, and such use or fe-use 
shall not be considered procUl'ement of professional services for a project or contract award. Any re-use of 
ESG's documents, except for the specific purpose for this Project, will be at no additional cost to the City and 
at City's sole risk, without liability or legal "exposure to ESG or its consultants. 

11.2 Ownership of Certain Proprietary Property Rights. City shall not, by virtue ofthis Contract, acquire 
any interest ill any formulas, pattems, devices, secret inventions or processes, copyrights, patents, other 
intellectual or proprietary rights, or similar items of property which are or may be used in connection with the 
ECMs. ESG shall grant to City all rights for the duration of this Contract for any and all software or other 
intellectual propelty rights necessary for City to continue to operate, maintain, and repair tlleECM in a manner 
that will yield maximal consumption reductions. " 

11.3 Ownership of Existing Egllipment. Ownership of the equipment and materials presently exist ing at 
the facilities at the time of execution of this Contract shall remain the propelty of City even if it is replaced or 
its operation made unnecessary by work performed by ESG plll'suant to this Contract. ESG shall be 
responsible for the disposal of all equipment and materials designated by City as disposable off-site in 
accordance with all applicable laws and regulations regarding such disposal. 

11.4 Ownership of Installed Equipment; Risk of Loss. Upon the issuance ofa Certificate of Acceptance 
for the ECMs, City shall have all legal title to and ownership of all underlying equipment and ESG shall take 
all act ions necessary to vest such title and ownerslup in City. Prior to the issuance of a Certificate of 
Acceptance for any ECM, the risk of loss or damage to all items shall be the responsibility ofESG, unless loss 
or damage results from negligence by City, and ESG shall be responsible for filing, processing and collecting 
all damage claims. 

11.5 Patent and Copyright. ESG, without exception, shall indemnify and save harmless City and its 
employees from liability of any nature or kind, including cost and expenses for or on account of any 
copyrighted, patented, or unpatented invention, process or article supplied by ESG. ESG has no liability whell 
such claim is solely and exclusively due to the combination, operation or use of any equipment 01' data not 
supplied by ESG or is based solely and exclusively upon City's alteration ofthe equipment or material. City 
will provide prompt written notification of a claim of copyright or patent infringement and will afford ESG 
full opportunity to defcnd the action and control the defense. F\lIther, if such a claim is made or is pending 
ESG may, at its options and expenses procure for City the right to continue use of, replace or modify the 
article to render it non-infringing. CIfnone of the alternatives are reasonably available, City agrees to return the 
article on request to ESG and receive reimbursement, ifany, as may be determined by a COUlt of competent 
jurisdiction.) If ESG uses arlY design, device, or materials covered by letters, patent or copyright, it is 
mutually agreed and understood without exception that the negotiated prices shall include all royalties 01' costs 
arising from the use of such design, device, or materials in any way involved in the Work. 
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~ INSlJR.".NCE 

~ InsHf3Hee.---At all times dll,~ng-tbe Term, ESG-shall-maiHlain-in-full-fe''€e-lInd-effest-alI-insufIIlle6 
eevefages-ilHl-£eml'any-e.I'-C-e ... pallies-lawfllily-aHlhs,~-Ie-<le-bHSffiess ia l"le,ida-susil-iHsuH'flG6-as-lVill 
pF9teGt-#!e City fi'sm elai,ns set-fllftMlalew-whiGil-Hl-ay-<lfise-eut-eJ:.Gl'-Fesult-fro'R-l'elf<lm.anGG-UnGG1'-this 
CeatfaGt-lJy EgG, sr by a subeoRlH'GIGI'-ofEgG, er by anye,i&<lifeGUY-Ilf-inel·ireGIiy-employed-1>y-ESG, eocby 
anyene-f<l,cwliose-a€t5-:HSG-H,ay-be-liable. 

J.2.;! GEll!!inued-C--eveFage,-ARy-liability .eveFag0-GIl.*.ims-Hlaele-l>asis-shall-remail1 ... ffeG!ivo-fe.cfiv~1 
ye~leI'-HHaI-payoooHl.-lfaRy-et:thIH'e~uired illSHfllnee-eeverages-afe,equiIed-to-Fe,nain-itH"ree-afie.'-final 
l'ay;nent, .'Hld!J.i!k>nal-eet1ifieat<>ev.ideHGiHg<!ffiltinuati<3,ref.s".IHlevefllgeshall-besubmitted-aleng-lvith-the 
applieatien-fHF4tnal-pay;Hellh 

.~ AeiveFse-Male,·ial-C-hang_1'ha-Gity-shall-be-provideel-a-minimul1l-of-lll il·ty-(.;J01-tIays-p";e'~wl'lten 

llet1ee-efaHy-adV6fs.-male";akha"ge,iHGhodiHg.aIlY-ledl1elien,nell-f8nB\val-e,~alleeHatien·ef-Genlrae!0'''s 

reftH.i-red-i-ASI:Jt:aAGe-Gevei'age,eHl-l:Y-itlSreas&iH-tl=t.~eHsHUat#-s-se~f-jnsurallC8-l'etent-ieH. 

hJ.4 Ge'ti·f1ea!EH>f-IIISllrane_Evidence-ef.ins"ra"ee,beiHg-a-c-uffeHt-A-G~ee,tifleate-ef-insHFanee-eF 
its-eqnivaffillt;-ex.-e-GII!@d-l>y-tlle-lnsuleF, OF its ageRl-el'-brok ... ",.,,,ideRGillg-lhat-a-policy-of-iHsHFaIlG6-alld-at·'Y 
feqllirod-endofSemGnfs-have-iJeen..js5ned-by-the-ageAtibrekelcshall-b<XIel.[vered-to-Gity-pl·ief.le-e-x-eoillion-ef
Ihis-CeHlraet~1'h&C-e1't+fieale-or'-ln5UI'8Hee-shail-be-dated-and-show-the-Aa,ll e-et:ESG,lile-speoiflcH>rejeGt-e,' 

Genf.loaGt-by-name-anEi-ee.ntraGI numbe" tlle<latHe-of-ll,e-insme " fhe-nultlbel~f-1·he-pelisy,ifs-effeefi·ye-dale, 

ancl-ils-ternHnalielHiate. 

~ Additional-IDs_do All-re'lllired--iusll,,,,,ee- (e,,eept--Weoke,"-s GilmpensaliOlHInd- l'rofessional 
hiability-}shaH-inGiude-anAdditie"al-lnsl"ed-eHaefSelllent-idelllifying-the-Gity as-ail-i\dditiellal-lnsul'ed~Ne 
eests-shall-be-paid-by-tIle-City-f<lF-an-additienal-inSlIl'ed-elldefSe">en& 

h!.6 R<lGHirocl-Gevel·age, EgG-simi! maintaiH-fcllewillg-liabil·ity-eeve'''ge, i,,-tha-Honit5-Specifled: 

Gil'Hi*GlleHsive-GeHeml-biabili!y-l Not-!ess-lhan-$l,OOO,OOO,oO-Gemi>ined-Single-hi lllit 
pel'-GaeIJ-eeeUl'feBGea"d-$2,oQG,OOO-agg" egale,lVith-bedily-injll,),-li1IIits~May-,'ot-beslli>jeet 
to-a-dednetibl ....... eedhlg-$U,QO(}. 

. Aulen>ebile-hiahllity; Net-iess-than-$-I,ooG,OO(}'OO-fel~injul'ies-tl.''-Pe,soll-i'HI''Y 
eHe-aGGideRl-eF-eeell"lence-and-$-l,GOQ;OOO,OO-in-tlleaggregate-fo,'-i"jlll'ies-pelCeeeuHeneee, 
aGoidenl,w.j.lh-$-1.()O;OG(}.OG-f..,....prepeFly-da,nage-in-a" Y-0lle-accide"t-el~OeGlIH·ence,o.' 
$300;OOO,OO-Ge'nbined-Singie-hi'Hit,eevel'i " g-eaeh-m6101~velliele.--May-net-besHbjeet-t<l-a 
dedwtible-e>:eeeding-$-l-G,GO(}' 

WeFkeF&C-eml'ensal·i",.: Wertre .... s-Cs'npensalie" .. "a-empleyel"s-hiability Insll'<ltleewiU, 
lilHits-effimpleyeF'-s-biabiHty-ffisumHee-Hot-le's-lh"n-$SOG,oOO-"eael}-aeeideH~G,OGG 

"disease ~ elley-! iHlitf'-aHd-$Soo,oOO-"d isease-eaek-etnl,loyee." 

I'refessie.nal-bia1J.illty--er-£ff9f9-illlcl-G'His!>ie,,", N"t--IesS-lha,,--$-I,oOo,OOO--j)e,~aim, 

iAGlHdiHg-apPfep,·iate-p"ieFasts-eovemge-f-el'-lhe-peFlec!-eHi,ne-ESG-pFevidea-seFViees-!e-U18 . 
City.. Self-iHsured-JeteAtiens-eF-deffileli1>les-sheeld-Het-eJ<€eed-$SG,OOO~O--fm~";lteH 

Energy Savings Performance - ESG 
08592.002 

26 

101911 



agreemeR!s-el'-Cont r"&ls-willHll&-Gity-wtllr-a-¥altJe-&f.less4IlaR-$!-,OO(),Og(h 

.1c2~ l'h6i1<>lieies-fol--Benernl-biability-shaH-b<Hvl'itlen-te-1tleIHde-€onlrael11al-liability-iHslt'aHee4o-proleGt 
GHy-agaills~aims-frOffi-lhe-opemtiolls-ofsubeonh·aetol's. 

11~g 1'hese-inSlll'Anee-feqHirementS-SllAII-not-in-a l IY-lna,me I'-li olit-ol,¥alif;y-U,&-liabil~i8S-and-obl igalieHs 

assulned-by-BSG-HBdel'-lhis-GOlllraet, 

l-W BSG-shaH-be-entifely-respollsible-fol'-se&lll, ng-Geflifieutes-ef-lnsul'Anee-eowerage<lS-£et-ffilth-abcwe 
frotR-all-subeofllfaetofs-who-are-engaged-i,,-the-WeA,. 

11.,.j..0 Gnamntee-IitsHfaHGe-J>oliey,---In-lhe-event-aiHllSUl'anG&-pelifly-is-seleeled-to-suppert-th&-Sflhedule-F, 
(Energy-8ffl>ing:rGHe/'m/,'ee), SUGh-polie:y-shal1-be-in-aH-all,,*,n~qual-le-lh&-8meuHt-&f.!h&-Guarantee·dufi llg 
Ihe-remaintllg-term-&fth&-GHllf8ntee-Pel'iod.-lHlhall~lanl6-GHy-as-a-benefi6j~all-pHwiae4llat-payment 

shall-beifltl6e-ta-Gily-lJpen-presentalion-lo-th&-iAsurel'-&f-olle ef mere ShOflfali PaylllenWemaHa~ 
sllaH-provido-lhnHi1e-insureHl1ay-eollelusively-rely-as-lo-Hle-eempleteness-Hn6-aooum8;Y-8foll-statelnents-ilt 
suell--Shoft.faH--J>ayl1tenf--gema"El&-T-he--insu rel~shall-AOf--be-fefjUired--te !Rake aay--illquiry, iHStJC&t·ie lHll' 
iAvestigatien-in-eenneetio,Hllel·ewitlr.-ln-tlle-eveAt-lHIispule-<ls-te-an-AnHual--ReeeHsBiatien-sllel'tfall--is 
resol"etl-ln-ESG's-faver,-E.sG--lvill-fi l~t-lei lnburse-Hle-i "surer-fr"m-lh&-fHnds-iH~ives. 

SECTION 13. BONDS 

13.1 Public Construction Bond. ESG shall, prior 10 the commencement of any Work under this Contract, 
provide City with a public construction bond, 61' a performance bond and payment bond, in the amount of the 
total compensation to be paid 10 ESG as the Guaranteed Maximum Price as shown in Section 6 .2.1 and 
Schedule E. The bond(s) shall be on forms furn ished by the City, in the fOlm set forth in Schedule L. 
Moreover, ESG agrees that the fo llowing language shall be expressly included within the language of its 
bond(s): . 

"The Surety expressly agrees to be bound by all telms and conditions related to delay 
and time or impact-related damages. Surety shall be bound by the warranty or 
warranties contained in the contract documents and shall be responsible fo r any and 
all warranty obligations or damages as a result of latent defects or deficiencies in the 
work performed under the contract. The Surety waives all rights against City and its 
agents and employees for damages or other causes of loss by the Surety's 
performance of its obligations under Ihis Bond, including claims by Surety against 
City for costs it asserts were not warranted by ti,e contract documents, excluding 
only such rights as the Surety shall have to proceeds of SUeil insurance held by City 
as fiduciaty ,H 

Notwithstanding any provisions to the contrary, the public construction bond shall not extend to or provide 
coverage for the Energy Savings Guarantee or any other energy savings guarantees. 
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13.2.1 JtHIl~1l1 a suret,y-OOlul-ls-sei<!GttlG-t<>-supperl the Energy-ilavings Guafallty-sGl-ibHlt-ill 
Sehe!lule-G,-ESG-sl-lall-fulu ish-Gi-ty,as-<>bligee, a suroty-bell~ual te the aHlounMIlIe-~hlafaAI€e-duriHg-the 

remaiHiHg-lel'ln-of-the-guarante<>-pet'iod.--S\leH-sHrety-oonG-sh"U-be payable tG-Gity,-or-avai-lable-te -be-drawll 
HpelT-ay-;l-u~oH-fa-iI"I'EHlfESG-t&-mak<>-paYlllellt ill-Qeeet4tnee-wi!H-8eetien~ement-is made 
"lldeH}le-su,ely-IleHd;---tt-skaH-"e-the-eBligatioo--ef--ESG,aHd-ll*-Gity,--to-reim"Itl~e-tl!e-p1_idel~e-f--Ihe 

iHsIH\ment~gSG--s"all-aHlll-times-ma;nlaln-4e-suroty-Bolld-in--effeGI-ia-an-amoHllt'-SufficieHt-to-oov0l'-lhe 

amount-ef-tlle-GHa,afltee-dufing-lhe-H,ma-iHi,lg-teHlref-tl'e-guamnte&--jlllfio&' 

l-3.2~Jf-t"e-surety-teHlliHates-thls-!Jell<l-BafoFe-the-end-ef-th&-guarante<>-pel~od>tl!e-surety-s"al !-issue 
a-eheeic-pnynble-le-aeIh-ESG-nHG-tke-Gity-fOF-tile-ameUnH'et1Ba-illiHg-te-waHl-the-EHel'gY-Savings-GuafBHIee; 
who-shalkleposiHhe-eheek-iHto-an-oserew-aeeeunl-mHlHaHy-agreeaale te-aoth-j>aAi8S;-Thel'eafiel,;-on-an 
anHual-basi s;-lhe-"'HetIlIt--ef.-lke-a+1Hual-guBffit1lee-f&1'-I1~--!*ie r yeal' shaU-be-wilh!lFB\Vll-fffim-lll&-eS"'O\'f 
aeeouRt~'Flle-Gity-sHall-reeeive-tlle-ameIlRl-ef-any-sh01'Ifall-iH-tl!e-~GlcaHllllai-guaf<1ntee-Eif-anY),-,1nd-IlSG 

shalheeeive-the-baianee-ef-the-amount-witll!lFB\Vf!;--!·f-thefe-is-tle-sh",#"all,-BSG-sl·lal·l-l'eeei-ve-ti-le-ent ire-annuai 
witbdFawal--from-eserow-fuHa, 

13.3 Renewals; Material Changes. ESG or its insurer shall provide Cily thirty (30) days prior written 
notice that the bond(s) required under this Section have been renewed together and of any attempt to cancel or 
to make any olher material changes in Ihe slatus, coverage or scope of the required bond or of ESG's failure to 
pay bond premiums. 

13.4 Cost of Bonds. The cost of bonds shall be re/lected as a project cost and included in Ihe cost of the 
ECMs to be installed. 

SECTION 14. INDEMNIFICATION AND LIMITATION OF LIABILITY 

14. 1 Indemnitv. ESG agrees to indemnify, defend, save and hold harmless Ihe City, its officels, agents 
and employees, from any claim, demand, suit, loss, cost 0 1' expense for any damages that may be asserted, 
claimed or recovered against 01' from City, its officials, agents, or employees by reason of any damage to 
pl'Operty or pelsonal injury, includ ing dealh, and which damage, injury ordealh arises out afar is incidental to 
01' in any way connected with ESG's performance of the Work and Project or caused by or arising out of (a) 
any act, omission, default 01' negligence of ESG or ils contractors in the provision of Ihe Work under this 
Conlracl; (b) propClty damage or personal inj ury, which damage, inj ury or dealh arises out of 0 1' is incidental 
to 01' in any way cOlulected wilh ESG's 0 1' its contractors' execution of Work under this Conlract; (c) arising 
from liens or claims for services rendered for labor or materials furnished in or fo r Ihe performance of lhis 
Conlract or (d) the violalion of federal; state, county or municipal laws, ordinances or regulations by ESG. 
This indemnification includes, but is not limited to, the performance of Ihe Work by ESG and its contractOls, 
or any act or omission of ESG, its agents, servants, contractors, patrons, guests or invitees and includes allY 
cos Is, attorneys' fees, expenses and liabilities incurred inlhe defense of any such claims or Ihe investigalion 
thereof. ESG agrees to pay all claims and losses and shall defend all suits, in Ihe name of the City, ils 
employees, and officers, including but not limited to appellate proceedings, and shall pay all costs, jndgments 
and attorneys' fees which may issue thereon. City reserves Ihe right to select its own legal counsel to conduct 
any defense in any such proceedi ng and all costs and fees associaled therewith simi! be Ihe responsibility of 
ESG under th is indemnificalion provision. This indemnification agreement is separate and apart from, and in 
no way lim iled by, any insurance provided pUisuant lo Ihis Contract orolhenvise. This paragraph shall notbe 
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constmed to require ESG to indemnify the City for its oWllllegligence, or intentional acts of the City, its 
agellts or employees. Nothing in tillS Contract shall be deemed to be a contractual waiver of the City's 
sovereign immunity under Section 768.28, Florida Statutes. This clause shall survive the expiration or 
termination of this Agreement. 

SECTION 15. EVENTS OF DEFAULT 

15.1 The following are events of default under this Contract: 

15.1.1 Any failure by either Party to pay any payment required to be paid when due. City's failure to 
pay for reason of Non-Appropriation shall not constitllte an event of default, and shall be governed by Section 
18 of this Contract. 

15.1.2 Any failure by either Par1y to observe and perform any material covenant, condition or 
agreement on its part to be observed or performed hereunder or under this Contract, other than as referred to ill 
subsection 15.1.1 above. 

15. 1.3 Failure of ESG to make a required guaranteed savings shOlt fall payment to City in 
accordance with this Contract and the Energy Savings Guarantee; 

15.1.4 Failure of ESG to reimburse the City for additional material costs pursuant to Section 8.9 of 
this Contract. 

15.1.5 ESG initiates a proceeding in any co lilt, seeking liquidation, reorganization, debt alTangement, 
dissolution, winding up, appointment of tmstee, receiver, custodian, or the like for substantially all of its 
assets, and such proceeding continues undismissed, unstayed and in effect for a period of60 consecutive days; 
or an order for relief is entered in an involuntary case under the federal bankruptcy laws or other similar laws 
now or hereafter in effect. . 

SECTION 16. REMEDllS UPON DEFAULT 

16.1 Opportunity to Cure Defaults. Each Party shall have a period oftwenty (20) calendar days aftcr being 
notified of an event of default to cure said default, provided that the Par1y has not already failed to cure a 
similar type of derault under the terms of this Contract. If allY Party has previously failed to timely cure a 
similar type of default, thell no opportunity to cure similar types of default shall be had. 

16.2 Remedies UpOIl Default by City. If a default by City is not cured ill accordance with Section 16.1, 
ESG may, without a waiver of other remedies which exist in law or equity, terminate this Contract and 
exercise all remedies available at law or in equity or other appropriate proceedings including bringing an 
actioll or actions from time to time for recovery of amounts due and unpaid by City, andlor for damages which 
shall illclude all costs and expenses reasonably incurred in exercise of its remedy. 

16.3 Remedies Upon Default by ESG. If a default by ESG is not cured in accordance with Section 16.1, 
City shall have the fo llowing remedies in law or equity: 

16.3 .1 City may termillatelh.is COlltract. 
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16.3.2 City may make all availab le claims against bonds, other security provided andlor insurance 
policies, whicll shall include all costs and expenses reasonably incurred in the exercise of its remedy, 

16.3.2 City may exercise any and all remedies at law 01' equity, or institute other proceedings, 
including, without limitation, bringing an action 01' actions from time to time for specific performance, andlor 
for the recovery of amounts due and unpaid andlor for damages, which shall include all costs and expenses 
reasonably incurred ill exercise of its remedy, 

16.3.4 City may take any and a ll steps necessary to cure ESG's default including the hiring or 
contracting ofthird par1ies to fulfill ESG's obligations. In the event City takes any action to effect such cure, 
ESG shall be obligated to reimburse City for City's costs and expenses, including the direct third pariy cost 
and City's additional administrative costs. 

SECTION 17. DISPUTE RESOLUTION 

17.1 All Disputes: In the event of any dispute or failure to agree should arise between the parties to tltis 
Contract, each party agrees to exercise good faith efforts to resolve the matter fa irly, amicably, arld in a timely 
manner. The parties shall consider litigation as a last resort, to be employed only when the methods described 
in this Section fail. To this end, the par1ies agree to take affirmative steps to communicate effectively, to keep 
lines of communication open, and to handle all disputes in a reasonable and businesslike manner. 

17.2 Mediation. ESG and City agree that in the event of a dispute 01' failure to agree upon a matter related 
to this Contract, upon the request of the other party, to submit the matter to non-binding mediation. However, 
the parties shall first confer informally with one another to attempt to resolve the dispute. In the event that the 
assistance of an unbiased neutral is required, the unbiased neutral may be a professional mediator, an attorney, 
an areltiteet, an engineer, or any person the par1ies agree is unbiased and qualified to understand the dispute 
and make the determinations that may be required. 

17.3 Disputes over $25,000. In the event of a dispute over $25,000, the parties agree that the unbiased 
neutral to assist in mediation may be a board composed of three (3) or' more qualified persons whom the 
parties agree are unbiased and qualified to understand the dispute and make the determinations that may be 
required. 

17.4 Authority: When mediation is utilized each party agrees to have in attendance at their mediation a 
person with actual authority to resolve the dispute, or in the case of the City, a person with authority to agree 
to a resolution, subject to approval in accordance with settiemerlt authority by the Mayor or City Commission. 

17.5 Non·parties: Persons who have a stake in the dispute but who are not parties to this Contract may be 
included in the mediation by cpnsent of the par1ies. 

17.6 Litigation. The parties shall consider litigation as a last resort, to be employed only when mediation 
fails. ESG and the City agree that mediation is a condition precedent to the filing of any claim or action in a 
court of law. 

17.7 Costs of Mediation: ESG and City agree to equally share the costs of mediation. 
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17.8 Waiver of Arbitration. ESG and City agree and expressly waive any and all provisions regarding 
arbitration, including any and all provisions regarding arbitration as a condition precedent to litigation 
contained elsewhere in any Contract docllInents. 

SECTION 18. TERMINATION 

18.1 Right to Reiect or Stop the Work. The City may reject any sequences or procedures proposed by ESG 
in connection with the Work which might constitute or create a hazard to the ECMs, the related buildings or 
structures, or to persons or propel1y, or which deviate from the Project plans and documents or will result in 
schedule delays or additional costs to the City. This provision shall not be construed to mean that Work which 
is not rejected is therefore approved. lfESG fails to correct defective Work or fails to supply labor, materials 
or equipment in accordance with the Project plans and documents or to execute the Work in a workmanlike 
manner, the City may order ESG to stop the Work, or any pOliionthereof, until the cause for such stop work 
order has been elim inated. 

18.2 Right to Tenninate ESG's Performance of the Work. 

18.2. 1 If ESG fails 01' refuses to prosecute the Work with such diligence as to allow completion of 
the Work substantially in accordance with the ECM Illstal/atioll Schedule, Schedule Bal' ESG commits a 
material breach of any other provision ofthis Contract or the Project plans and documents, and provided that 
such breach continues for twenty (20) calendal' days aflerwritten notice to ESG demanding that such breach be 
cured, or if cure cannot be effected in such twenty (20) calendar days and ESO fails to propose and commence 
a cure acceptable to the City within an time acceptable to City, then City may terminateESO's right to proceed 
with the Work and installation ofECMs under this Contract. 

18.2.2 In SUcil case, the City \ViII give ESG and its surety written notice of intention to terminate 
ESG's right to complete the work of the ECMs and the reason therefor and, nnless \Vithin seven (7) business 
days the delay or violation shaH cease or a cure acceptable to the City for correcting the situation is proposed, 
the City may issue a tenninationnotice to ESG and its surety. Thereupon, the City may select one or more of 
the fo llowing options: 

(a) The surety \ViII be given the oPPoli unity to complete all or a pOl1ion of the work in 
accordance with the Project plans and documents. Such completion may include, but not 
be limited to: (i) the use of a completing company, satisfactOlY to City, pursuant to a 
\Vritten takeover agreement, (U) the payment of a sum of money required to allow the 
City to com plete the work, or (iii) other arrangements agreed to by the City and the 
surety. 

(b) lfwithin seven (7) business days following the issuance of the termimtion notice, the 
surety fails to notify the City that it intends to exercise its right to undertake the \Vork, the 
City may take over the work, exclude ESG from the premises and incorporate into the 
Work all materials and equipment stored at the premises and finish all or a portion ofthe 
Work as the City may deem expedient. 

(c) The City may determine to complete some ECMs but not all of the Project; 

(d) The City may determine to cancel the Project and proceed no fllliher. 
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18.2.3 In the event of tennination, City shall pay ESG for that pOl1ion of Work satisfactorily 
eomplcted and accepted by City, plus mobilization costs, as well as the costs for material that is ordered 01' 

purchased and cannot be returned. 

18.2.4 In the eveut all or a portion of thc Work is completed for an ECM by ESG or its surety, 
ESG's saving guaranty shall continue to apply to the completed ECM. 

18.3 Termination fOl·Non-Appropriat ion. This Contract shall immediately terminate with respect to ESG's 
aIlllualmonitoring services as set forth in Schedule E (Compellsolioll to ESG) for which a Non-Appropriation 
has occurred. The termination shall be effective as ofthe last day for which funds were appropriated and ESG 
may then pursue its rights under this Contract. 

18.4 Tenl1ination Upon Default. This Contract is also subject to termination upon the occurrence of an 
event of default, as provided in Sectioll 15. 

SECTION 19. ASSIGNMENT 

19.1 Assigrunent by ESG. ESG acknowledges that City is induced to entel' into this Contract by, among 
other things, the professional qualifications of ESG. ESG agrees that neither this Contract nor any right 01' 

obligations hereunder may be assigned in whole or in part to another finn, without the prior written approval 
of City; provided ESG can without prior approval from City assign this Contract to its parent or affiliate 
com patties. 

19.2 ESG may, with prior written approval of City, which consent shall not be unreasonably withheld, 
delegate its duties and performance under this Contract, and/or utilize subcontractors, provided that any 
assignee(s), delegee(s), or subcontractor(s) shall fully comply with the terms of this Contract. Notwithstanding 
the' provisions of this paragraph, ESG shall remain jointly and severally liable with its assignees(s), or 
transferee(s) to City for all of its obligations under this Contract. 

SECTION 20. REPRESENTATIONS AND W ARRANTJES 

20.1 Mutual Representations. Each Party warrants and represents to the other that: 

(a) it has all requisite power, authori ty, licenses, permits, and franchises, cOll)orate or otherwise, to 
execute and deliver this Contract and perform its obligations hereunder; . 

(b) its execution, delivery, and performance of this Contract have been duly authorized by, or are in 
accordance with, its organic instruments, and this Contract has been duly executed and delivered for it by the 
Signatories so authorized, and it constitutes its legal, valid, and bi nding obligation; 

(c) its cxecution, delivery, and performance ofthis Contract will not breach or violate, or constitute a 
default under any Contract, lease 01' inslrument to which it is a par1y or by which it or its properties may be 
bound 0 1' affected; or 

(d) it has not received any notice, nor to the best of its lmowledge is there pending or threatened any 
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notice, of any violation of any applicable laws, ordinances, regulations, rules, decrees, awards, permits or 
orders which would materially and advcrsely affect its ability to perform hercunder. 

20.2 City Representations. City hereby warrants and represents that: 

(a) it has provided or shall provide timely to ESG, all records relating to energy and/or water usage 
and energy/water-related maintenance of the facilities requested by ESG and the information provided is, and 
all information in other records to be subsequently provided pursuant to tllis Contract will be, true and accurate 
in all material respects; and 

20.3 ESG Representations. ESG hereby warrants and represents that: 

(a) before commencing performance of this Contract it shall have (i) be licensed or otherwise 
permitted to do business in the State of Florida, · and (ij) provided proof and documentation of required 
insurance pursuant to Section 12;(iii) provided all required bonds pursuant to Section 13; and (iv) made 
available, upon reasonable request, all documents relating to its performance under tlus Contract, including all 
contracts and subcontracts eutered into; 

(b) it shall use qualified sub.contractors and delegees, licensed and bonded in Florida to perform the 
work so subcontracted or delegated pursuant to the terms of this Contract; 

(c) it is financially solveut, able to pay its debts as they mature anet possessed of sufficient working 
capital to perform its obligations under this Contract. 

2+.-1 As-IHesHt!-ef-lH&-itHJ*effietltatiell-ef.t~lfs.-Frejeet,ee'1a f11-ta,,-deduG!iens-ullder-Seetion-1'I99-ef-the 
Intcl'Am- R-evetlUe-Gode-may-be-available-eeeoos&-<'>f-the-energy-effieienf-illll*0VeHlen!s-te-1he-Gwne."s 
bllildiflgs, BeenttSe-!I.e-Gity-is-a--ta>t-exempknlity;-iH l1ot-eligible-fol'-any-s~eh-dedllctiollsrlll-tllese 

e',cufflslflflees,SeatieH-If9c9-aHews-f<}.'-lhe-syste.tHesif,>tlel'-t<'l-elaim-any-ciig'ble-aedue!ions~'fhe-Gity,as 

Prejeet-6l¥lle''ilgrees-te-&Hoeate-these-8eetien-l-79IHax-deduelio"s-t<'l-ESG-t<l-tke-e.,<lent-sueh-dedueHoll-afises 
frem-the-teelmieal-<lpeei.{iealiens-tievei<lped-by-ESG-and-the-ilt11'Ie.nentaHe •• eHhis-Projeeh 

2-172 Bt>en-:ieb-eem"lefiell, fhe-Gity-agre."...te-exeeute--H.e-required--wri!!ell--ailocaRo,1- 'nek.diHg-the 
<leelaffitioo-relatetl-ffi-tflis-tlll<-eede-pl'(wisie.r.-ESG-w.lt-be-responsible-fer-p,·ep'll'ing-the-deelnratien-nnd-nH 
flcee'Hpllnying<iOettlHellla!iooH<lH:JwRe."&sig»!ilu.'&.-ESG-wiH-be-designated-lhe-8eelio •• +799-betlefieiaoy.-lt 
is-t\ll!ieipated-!flat-'H.eh-deetlH>eHts-wj.lt-be-paFI-ef.ESG's--talHijl •• gs-feryear-2G-1~,H.Jed-iH-20~.J.. 

2-8 11l-consideffl!ion-fo.'-I~Ie-Gi!y's-wHlitlg'les,-te-ex""ute-tllese-doeHlHet.ts,-ESG-agrees-t<l-Shate-wi!l>-tlle 
eity sa%' ef tlle-aHlieirflte<l-easlt-vnhle-~lese-cledtoetffms-by-c.'ed-itillg-tl-le-Gity-lhat-vak1e-agftinst-the-tetel 
prejcef-e"sf;-ttHlelaHed-iu-Sekedu1e-B-f;G&itlpfflStlffon-Ie-ESG-}. 

~ "Btwiremnenlftl-Attrioulcs"-tl>euns-any-snd-nH-ered1·ts, ded uetiells,-bCtletits,-em-issien-feffi.etienll; 
tfteenti ,es, "f[gets, Blld-allm'lflnees, howsoeve''en Htied;-atti'tblIffible-to-all<i-afis iHg-wem-t he-i III ple,"entalie»ef
t1lis-Frejeet;-whether-SHeh-Eowi""ftfficntal Att.4bules-n0WCltisffi"at'e-cleveleped-ill-tlle-fnlttfe.-Eiwi I'()t\melttal 
AttTtj;l1tC!THleltlde-lm~are-neHl1nited-t<*-{-l1-A-lly-"veide<i-elll·issi01lS-0fl'"HHtaltts-le-tlle-al1~oil,Of-W.ter;-(.;?,-) 
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Atiy-aY<'>idetl-emissiellS-eHIlfBen-a iex-itle-{B8-2-),-me#lalle-{BH47ana-..thergreetlheuse-gases-(GHGs); (3) 
Seeli aft 4 5 erea i Is; (1) greelt-Iags:-(-5-)-fCflewable-eHergy-er-e<llts;-RnEl-«'-)-I'he-reparltllg-t'igltts-te-these-tW6itletl 
elll-issiells-;;uell-as-Wltite-'Fag-Repel'til1g-lldgllts. Env-irolunenlal-A!1-fibutes-alse-i!leluae-ally-energy,-eapacity, 
reliabiHty,-eHl!hef-Ctlergy-reffiletian-allfiblttes-that-result-1i'e.n-tfle-tmt>l_Clltatioo-ef.tilis Preject. 

;!-20-2 A-II-EHviroltffieHfal-A-tl!< "m as-aFisiHg-ffa IlHhe-iln plemeHtaHen-eftilis-P-rejeGt-sllall-be-ewnetl-&y-Gity. 
'FIle-Gity-assHllles-ful l- respenSfbility--fo!'-any-weFk-,--eGsts,tiabiliHes;--erethel'-fisl<s--asseelaleEl-with-the 
EHvirenrnelltal-Attl'ibutes-al'fsing-frem-tile-i lnplelnelltatioll-of-lbis-l'l'Ojee" 

SECTION 23. MISCELLANEOUS 

23. I Waiver of Liens. ESG will obtain and furnish to City a Waiver of Liens from each vendor, material 
manufacturer and laborer in the supply, insta llation and sClvicing of each ECM. Should liens or claims be 
filed against City property by reason of ESG's acts or omissions, ESG shall cause same to be discharged by 
bond oj' otherwise within ten (10) days after filing. 

23.2 Compliance with Law and Standard Practices. ESG shall perform its obligations hereunder in 
col'npliance with any and all applicable federa l, state, and locallaws, rules, and regulations, illaccordance with 
sound engineering and safety practices, and in compliance with any and all reasonable rules of City relative to 
the Work. 

23.3 Independent Contractor. ESG acknowledges and agrees that it is an independent contractor of the 
City and is not an employee ofthe City. ESG acknowledges that it shall have no authority to bind City to any 
contractual or othel' obligation whatsoever. ESG shall be responsible to the City for all work 01' services 
performed by ESG 01' any person 01' firm engaged as a sub-consultant or subcontmctor to perform work in 
fulfillment of this Contract. 

23.4 Right to Audit. ESG shall maintain adequate records for the work performed under this Contract for 
five (5) years following completion of the Project, 01' conclusion of any litigation regarding this Conn·ac!. 111e 
City shall have the right to audi t ESG's books and records, (in whatever form they may be kept, whether 
written, electronic or other) relating or pertaining to this Contract (including any and all documents and other 
materials, in whatever form they may be kept, which support or underlie those books and records), kept by or 
under the control of ESG, including, but not limited to those kept by ESG, its employees, agents, assigns, 
successors and subcontractors, which inspection shall occur at the City's expense, upon prior notice, with 
regard to the Project and tltis Contract. Failure by ESG to permit such audit shall be grounds fOl'tennination 
of this Contract by the City. 

23 .5 Public Records Law. ESG shall allow public access to all documents, papers, letters or other material 
subject to the provisions of Chapter 119, Florida Statutes, and made or received by ESG in cOI\iunctiollwith 
this Contrac!. Failure by ESG to grant such public access shall be grounds for immediate unilateral 
cancellation of this Contract by the City. ESG shall be solely responsible for taking whatever action it deems 
appropriate to legally protect its claim of exemption from the public records law. 

23.6 Taxes. ESG understands that in performing the Project, ESG is not exempt from paying sales tax to 
its suppliers for materials reqnired for ESG to perform under this Contract. ESG shall not be authorized to use 
the City's tax exemption number for purchasing supplies 0 1' materials. 
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23.7 Public Entity Crimes Act. Consultant represents that the execution of this Agreement will not violate 
the Public Entity Crimes Act (Section 287.133, Florida Statutes), and certifies that Consultant and its sub
consultants under this Contract have not been placed on the convicted vendor list 01' discriminatolY vendor list 
maintained by the State of Florida within 36 months from the date of submitting a proposal for this Contract 
or entering into this Contract. Violation of this section may result in termination of this Controct and recovery 
ofall monies paid to ESG, and may result in debarment from City's competitive procurement activities. 

23.8 Non-Discrimination. Tn performing under this Contract, ESG shalluot discriminate against allY 
person because of race, color, reI igion, sex, gender identity or expression, genetic information, national otigin, 
age, disability, familial status, marital status or sexual orientation. 

2'l.9, Smal!-HHsiness-Re<tl!irementlr.-€etlsllltatil-slml+eemply wilh the City's 8mfllH3·llsH",,,, .. e rdinanee-set 
fertll~A-Chaptet'-66-ef-lhe-Gede-erordffiaRees-ef-1J.le-Gity-efWesf-Paht1-BeaGll,wHjeMs-iHeeft)era!e"-"erefit 

ay-lllis-rereretleer-Cellslllta>lHhall-eelllply-witil-!he-sLtlal·I--b..mfless-<-&>1Hltilment-ee)}tainea-in-Cellsaltant's 
P.f6pesal,-ef-8lHLPI""",ed--by-!iJ<>-8!tHlI!-Hnsflt6S~iell. CellSHlmnt-sflall 11Iaiatain-fflJ.re.levallt-reeeras-alla 
iHfermaHell-Hee6Ssary-t()-deellmell~eetlljljjaLlee-wi·th-lhe-8HHlIl-BHsifless-0rdi118flee-!lHd-siJall-allew·!I!e-City-te 

impeeHnd-oodiE-sHeh-l'eeerd:r. 

23.10. Force Majeure. Any deadline provided for inlhis Contract may be extended, as provided in this 
paragraph, if the deadline is not met because of one of the following conditions occurring with respect to that 
particular project or parcel: fire, strike, explosion, power blackout, earthquake, volcanic action, flood, war, 
civil disturbances, terrorist acts, hurricanes and acts of God, provided the non-performing party and its 
subcontractors are without fault in causing such default or delay, and such detault or delay could not have been 
prevented by reasonable precautions and cannot reasonably be circulllvented by the non-performing party 
through the use of alternate sources, workaround plans or other means. When one of the foregoingconditions 
interferes with contract perf Of mance, then the party affected may be excused from performance on a day-for
day basis to the extent such party's obligations relate to the performance so interfered with; provided that no 
such extension shall be made unless notice thereof is presented by ESG to City in writing within ten (10) 
business days after the start of the occurrence of such delay, and ESG shall use best effoLis to perform its 
obligations duriug such period of delay, and notify City of its abatement or cessation; and fm1her provided, the 
party so affected shall use reasonable efforts to remedy or remove such causes of non· performance. TIle party 
so affected shall not be entitled to any additional compensation by reason of any day-for-day extension. 

23.11, Ethics; Confl icts of Interest 

23.ll.l ESG represents that it has not given or accepted a kickback in relation to this Contractaud has 
not solicited this Contract by payment or acceptance of a gratuity or offel' of employment. 

23.11.2 ESG represents that it has not solicited this contract by payment of a gift or gratuity or offer 
of employment to any official, employee of the City or any City agency or selection committee. 

23.1 l.3 ESG represents that it does not employ, directly OL' indirectly, the mayor, Il\embel~ of the city 
commission or any official, depaltment directol', head of any City agency. 

23 .1 1.4 ESG represents that it does not employ, directly or indirectly, any official of the City. ESG 
represents that it does not employ, directly OL' indirectly, any employee or member of any board, committee or 
agellcy of the City who, alone or together with his houschold members, own at least five percent (5%) orthe 
total assets and/or commOn stock of ESG. 
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23.11.5 ESG represents that it has not knowingly given, directly or indirectly, any gift with a value 
greater thall $100 in the aggregate in any calendar year (0 the mayor, members of the city commission, any 
department director or head of any city agency, any employee ofthe city or any city agency, or any member of 
a board that provides regulation, oversight, management or policy-setting recommendations regarding theESG 
or its business. 

23.11.6 ESG represents that it presently has no interest and shall acquire no interest, either direct or 
indirect, which would conflict in any manner with its performance under this Contract. The ESG further 
represents that no person having any interest shall be employed or engaged by it for the Project. 

23.11.7 ESG, its officers, persOlUlel, subsidiaries and subcontractors shall not have or hold any 
continuing or frequently recnrring employment, contracnlOl relationship, business association or other 
circumstance which may influence or appear to influence ESG's exercise of judgment or quality of the 
Services being provided under tlus Contract. 

23 .11.8 ESG, its officers, personnel, subsidiaries and subcontractors shaU not, during the telm of this 
Contract, serve as an expert witness against City in any legal or administrative proceeding unless compelled by 
court process. Further, ESG agrees that such persons shall not give sworn testimony or issue a reporl or 
writing, as an expression of his or her ex pelt opinion, which is adverse or prejudicial to the interests of City or 
in cOlUlection with any pending or tlu'eatened legal 01' administrative proceeding. The limitations of this 
section shall not preclude such persons from representing themselves in any action or in any administrative or 
legal proceeding. 

23.11.9 ESG shall promptly notify the City in writiug by certified mail of all potential conflicts of 
interest 01' any event described in this Section. Said notification shall identify the prospective business interest 
01' circumstance and the nature of work that ESG intends to undel1ake and shall request the opinion of the City 
as to whether sucllassociation, interest or circumstance would, in the opinion of the City, constitute a conflict 
of interest ifentered into by the ESG. The City agrees to notify the ESG by certified mail of its opinion within 
tlurty (30) calendar' days of receipt of the said notification and request for opinion. If, in tbe opinion of the 
City, the prospective business association, interest or circumstance would not constitute a conflict of interest 
by the ESG, the City shall so state in its opinion and the ESG may, at its option, enter into said association, 
interest 0 1' circumstance and it shall be deemed not in conflict of interest with respect to services pmvided to 
the City by ESG under tlus Contract. 

23.11.10 In the event ESG is permitted to utilize subcontractors to perform any services required by 
this Contract, ESG agrees to prolubit such subcontractors, by written contract, from having any conflicts as 
within the meaning of this section. 

23.12. Lobbying Certification. ESG certifies to the best of its knowledge and belief that no funds or other 
resources received in cOIUlection with this Contract will be used directly or indirectly to influence legislation or 
any othcr official action by any Member of Congress or the Florida Legislanlre or any state agency. 

23 .1 3 Further Documents. The Parties shall execute and deliver all documents and perform all further acts 
that may be reasonably necessary to effectuate the provisions of this Contract. 

2'3.,-1-4 Net·ieeo-Al+-wl'iHen-notiees,Geman<kHlllEK>lhel'-eommllnieat·ions-requil'ea-6f-prev-idecl.f-eHlnaef-lhis 
G-eHfffiet-<lhal~he-sent by eet4i-liea-ma·>I,fetuFlHeeeipt-requGStea,-postage-pl'epaid, iI14i1e-6(¥.;e-of-mai-l-iHg,erby 
eveFHigltt-er.,;ame say eeHfiel';-Of-by.eleetffilti<HfanStH.fSsion-pF6GHGi ll~'l-\Vl4tte>HeC~anEl-%livered-to 
tfle.e!llef-j-IAFIy-A!-tlle--IDl-lewit,g-ad(tress(es-}-of-te-slletl-6tllel'flddres5--Ol'-flel'Sol,,-as-shall-ue-designatefi-aya-pafly-
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in a written notice given in the manner required hereby. 

TO ESG: Chris Summers with copy to: 
Regional Director 
Energy Systems Group, LLC 
17757 US Hwy 19 North, Suite210 
Clearwater, FL 33764 

Energy Systems Group, LLC 
4655 Rosebud Lane 

Newburgh, IN 47630 

TO CITY: City Administrato,' wi th copy to: City Attorney 
City of West Palm Beach 
40 I Clematis Street 
West Palm Beach, FL 3340 I 

City of West Palm Beach 
PO Box 3366 
West Palm Beach, FL 33402 

23 .1 5. Unauthorized Aliens/Patriot's Act. The knowing employment by ESG or its sub-consultants of any 
alien not authorized to work by the immigration laws or the Attorney General of the United States is 
lirohibited and shall be a default of th is Contract which results in unilateral termination. In the event that the 
ESG is notified or becomes aware of such default, ESG shall take steps as are necessary to terminate said 
employment with 24 hours of notification or actual knowledge that an alien is being employed. ESG's fai lure 
to take such steps as are necessary to terminate the employment of any said alien within 24 hours of 
notification 0 1' actual knowledge that an alien is being employed shall be grounds for immediate te,mination of 
this Contract and unilateral term ination. ESG shall take all commercially reasonable precautions to ensurc that 
it and its sub-consultants do not employ persons who are not authorized to work by the illulligratioll laws or 
the Attorney General of the United States. Consultant further represents that it is not in violation of any laws 
relat ing to terrorism 0 1' money laundering, including the Executive Order No. 13224 on Terrorist Financing 
andlor the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 200 I (Public Law 107-56., the "Patriot Act"). 

23-.M.---G""GffiiM-baw;-Ju,"s,"Gti,,";-¥enj,!,*,bi tigatie_This-Gelllfoot-sHaJ.I-b&-rolls~'".d-"'''I-intefJ'fetee,..md 
thlHigllts-of41l&-parties hereto-detennined,in-a.cerdaA£&-with-FIDFida-law-wiloo"t-rel}1,d-tG-eenfliet&<>f-law 
~fG¥isjons. TIle City and-ESQ-su9,nit-Io-tl16-ju,"s<!iGtien-<H-r.JoFida-oom1&-aAd-kdel'al-GeUl't-s-WGatcd-iH 
Fl""ida~Th0-parties-agf€IHIlat-pf0Jler-VeHu&-for-ally-sllit-.eneern i ng this Ce"t",ot-shall-He-Palm-BeaGl+CoH'!ly; 
FIo.ida,-e .. tlle-r<eoofal-Seulhem-l) istl'ic~ef.FlO!'id a..c-eHsultaffi.agFees-t&waiV&<!ll-defGHS0S-Ia-aflY-SIlit-rrI<!<I-iH 

FloFida-Hase4-llpen-it»I'f0I~e,'-VeHue-el~fol·1I111-1 10f1eef1-veI'iel~...gYRAG£-l'RG£\.IP-T-ANIH3QlR-l'ASbE 
RESGblJ'I'[()N-0I'-t\N¥-HHGAHGN;-J!.AGI-I-P-AIH'¥-HEttEB¥-III-AI¥E8-+F8-R!CI1TS TG A 'FRfAI.,-B¥-HJR¥ IN ·AN¥ 

tl'HGA-HGN-ll£bA'flID-'r-0-'FHls-GGN~'R-AG-t; 

2J..1-h--lns"eoter-Q"Hcrah-gSG-i-s-aware that-t-h<HrlSpeole,,.g,,ne,al-of-Palm-Beaoh-Geunty-has-the-aut-lloFity-te 
invostigat,,",",<i-alld it mattol's-ml at-i ng-te-!lIe-negetiat-ien-3l1d-l'eI'OOfHM"s. ef til is-Ceffif8ct.,..and-n>ay-dem and 
anfl...<mtaft'-feeel'ds-and--!esHmeny--4'Hlm-ESG-ana-itHHbcenlfasl0,'s-aoo-lowef-lier-s1ll>.ool!asl0,~Q 

HHa..''S taH~s-an<l agrees t~at-in-addilie"-t0-aJ.l-()ther-femedi"s-and-()0!We'l',ell.eSi'RWiGed-by--l3-\v,4~e.failHf0-of
ESG-Gr-iIS-Slloce __ '-Iewe,'-!ieI'-SHlleenlfaetefS-te f:l lly sa,,!,er.!e wi!h the-Hlspeetef-Gelteml-when 
feqllested-I1lay-he-6ee"",d-by-t~e-Gity-ta-b&-a-Inatel"al-I>reaGH-e.f this Ce,'tmet+,mfYitrg-its-teFlllffialieth 

23. 18 Severability. In the event that any term 01' provision of this Contractshall to any extent be held invalid 
or unenforcea ble, it is agreed that the remainder of this Contract, or the application of such terms or provision 
to persons or circumstances other than those as 10 which it is held invalid or unenfo rceable, shall not be 
affected and eve,y other term and provision of this Contract shan be deemed valid and enforceable to the 
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maximum extent permitted by law. 

21.19. Waiver. Any waiver by either party of anyone or more oflhe covenants, conditions, 01' provisions of 
this Agreement, shall not be construed to be a waiver of any subsequent or other breach of the same 01' any 
covenant, condition 01' provision of this Conlract. 

23.20. Headings. The headings contained in this Contract are provided for convenience only and shall not be 
considered in construing, interpreting or enforcing this Contract. 

23.21. Controlling Provisions. Except as otherwise specifically provided herein, in the event of any conflict 
between the specific provisions of this Contract and the requirements or provisions of Ihe RFP and/or 
Proposal, the provisions shall be given precedence in the following order: (1) this Contract with Schedules and 
Append ices, (2) the RFP; and (3) the Proposal. Wherever possible, the provisions of the documents shall be 
construed in such manner as to avoid contlicts between provisions of the various documents. 

23 .22 Counterpmts; Digital Signatures. This Contract may be executed in one 01' more counterpalis, each of 
which shall be deemed to be an original and such counterparts will constitute one and the same instrument. 
The paliies to this Contract may agree to execute this Contract, and all subseq uent amendment 01' 

modifications to it, by electronic means. 

23.23. Entire Agreement; Amendment. This Contract, including the RFP, the Proposal, Exhibits, Schedules 
and Appendix, which are incorporated into tlils Contract in their entirety, whether 01' not attached hereto, 
embody the entire agreement and understanding of the parties with respect to the subject malter of this 
Contract and supersede all prior and contemporaneous agreements and undelstalldings, oral or written, relating 
to said subject matter. This Contract may only be modified by wrilten amendment executed by the City and 
ESG. 

[Remainder of page intentionally blank. Signatures on fo llowing page.] 
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IN WlTNESS WHEREOF, and intending to be legally bound, the Parties subscribe their names to tlus 
Contract by their duly authorized officers on the date last executed below 

ArrEST: 

CITY AITORNEY'S OFFICE 
Approved as to form and legality: 

By: '.&.- . 
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CITY OF WEST PALM BEACH 

By: ~~~~~?-J.L~1,0:~~ 
Geraldine Muoio, Mayor 

Date: ___ ------'1'---~___t/'------J7'-----· _,,2011 

TEMS GROUP, LLC 

7-~ 
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EXHIBIT "B" 
SCOPE OF SERVICES 
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ES(jiY SYSIFMS GROUP 

July 16, 201 3 

Carlos Solis, PE 
The City of Marathon 
Public Works Manager 
9805 Overseas Hwy 
Marathon, FL 33050 

Dear Mr. Solis, 

17757 US Highway 19 North 
Suite 210 

Clearwater, FL 33764-6592 
Tel 727.533.0403 

Fox 727.533.0723 

In response to your request, the following is our proposal to provide electrical design and 
construction services on the above referenced project. The project consists of re-lighting 
approximately 2,000 feet of highway or as many lights as possible up to the total 
construction budget along US 1. The new street lighting design will use decorative 
lighting assemblies at the existing locations to best meet FOOTs lighting standards in the 
City of Marathon, Florida. 

The proposal is broken down into Design and Construction services with their associated 
line items and fees. The fees associated with the Design are a fixed fee, while the 
construction costs are budgetary. 

ESG proposes a stepped process during the Design phase. The first step will require 
coordination with FOOT to determine the illumination requ irements for the Highway. 
With the City's assistance in locating nearby Cities (i.e. : Tavernier) with the same 
roadway configurations and less lighting, ESG will present the information to FOOT to 
aid in our case for lower light levels for the proposed re-lighting in Marathon. Upon 
FOOT's decision for required light levels the potential lighting equipment can be 
identified and their performances reviewed. The second step is to generate sample 
photometric plans representative of the pilot section. Various lighting technologies and 
pole heights will be reviewed to best meet the lighting standards of FOOT. The sample 
photometric plans and lighting cut sheets will be submitted to the City for review. The 
third step involves evaluating the existing pole foundations to determine if they can be 
re-used with the new pole assembly. The pole foundations will need to be certified with 
the pole assembly selected to meet the wind load requirement of 180MPH per the 2010 
Florida Building Code adopted in March of 2012. The fourth step is creating the final 
Photometric, Demolition and Renovation electrica l plans to be submitted to FOOT. 
Meanwhile, the bid package for materials and subcontractors can be issued. 

Anytime during the design phase the City may request ESG to stop working if it is 
determined that the design cannot meet the intent of the City. 

After the Design phase is complete there wil l be a review and permitting process with 
FOOT. Maintenance of traffic plans will be developed to work along the Highway. 
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The construction phase of the project includes: Ordering materials, securing permits, 
demolition of old poles, installation of new poles, and project close out documents. 

Upon completion of the project ESG will provide a post illumination performance review 
of the new lighting system and collect feedback from the community on the pilot project. 
A final assessment report will be provided. 

Sincerely, 

Bryan Reardon 
Sr. Account Executive 
Phone: 727-512-2220 
breardon@energysystemsgroup.com 

Building Performance with Energy 
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City of Marathon US 1 Street Lighting Pilot Project 
Design Build Services 

Electrical (Fixed Fee): 

1. Coordination with FOOT to determine illumination requirements 
for pilot project located along US 1 in Marathon, FL. With the 
City's assistance be able to reference other Cities who have the 
same traffic configuration along US 1 with less lighting installed 
to help with our case of 10werinQ the IiQht levels. 

2. Establish equipment specifications and performance criteria for 
new lights and poles. 

3. Identify potential lights and poles. 

4. Site Visit to verify readily observable conditions. 

5. Develop multiple sample photometric plans representative of the 
roadway utilizing various lighting configurations and sources 
(LED, HID) to provide a decorative lighting system that best 
meets the illumination requirements of FOOT. The sample 
photometric plans will be based on 3-4 existing poles located 
along US 1 near the airport. The sample photometric plans and 
lighting assembly cut sheets will be provided to the City for 
review. 

6. Evaluate existing concrete pole bases for new decorative lighting 
system to meet current wind load of 180MPH. City to provide 
existinQ pole base specifications. 

7. 100% Signed and Sealed Photometric, Demolition and 
Renovation electrical plans to be submitted to FOOT. 

8. Bid package for material and labor. 

Total Electrical Design 

FOOT and MOT Approval (Fixed Fee): 

1. Manage FOOT review and approval of proposed pole set and 
layout. 

2. Develop and secure approval for Maintenance of Traffic plans. 

Total FOOT and MOT Approval Coordination 

Building Performance with Energy 
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Fees: 

$1,700.00 

$1,300.00 

$1,500.00 

$3,500.00 

$5,000.00 

$4,000.00 

$4,500.00 

$1,000.00 

$22,500.00 

$1,500.00 

$1,000.00 

$2,500.00 
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Construction (Budgetary Estimates): 

1. Order Materials $110,000.00 

2. Secure Permits $2,500.00 

3. Remove old lights and poles $5,000.00 

4. Install new lights and poles $50,500.00 

5. Develop and provide project as-builts. Submit any $3,500.00 
required post project documentation to FOOT. 

6. Provide project closeout documents and O&M $500.00 
manuals 

Total Construction $172,000.00 

Performance Review (Fixed Fee): 

1. Review post illumination performance against design 
$2,000.00 requirements and assist in soliciting community and council 

feedback onpilot project. 

2. Develop and provide final project assessment report $1,000.00 

Total Performance Review $3,000.00 

Total Project Budget I $200,000.00 I 

Building Performance with Energy 


